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PROCEEDINGS
DR. JOHN CANTLON: Good morning. |If you®ll take your
seats, we"ll get the session under way.

My name i1s John Cantlon, and I chair the Nuclear
Waste Technical Review Board, which we hereby declare open
and ready for work. [It"s a pleasure to welcome you here to
our fall board meeting.

With me today are Clarence Allen. Clarence is a
Geologist and Professor Emeritus at Cal Tech. John McKetta
over here on my right, Chemical Engineer and Professor
Emeritus, University of Texas.

Ed Cording. Ed is a Geotechnical Engineer and
Professor at the University of lllinois.

Gary Brewer. Gary is a Political Scientist and
Dean of the School of Natural Resources and Environment at
the University of Michigan.

Don Langmuir. Don is a Geochemist and Professor
Emeritus at the Colorado School of Mines.

Also present are Pat Domenico. Pat iIs a
Hydrologist and Professor from Texas A&. Dennis Price, an
Industrial and Systems Engineer and Professor from Virginia
Polytechnic. Ellis Verink, a Metallurgical Engineer and
Professor Emeritus, University of Florida.

My own field is Environmental Biology and 1™m
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former Vice-President for Research and Graduate Studies at
Michigan State.

As most of you know, the Nuclear Waste Technical
Review Board was created by Congress in the 1987 Amendment to
the Nuclear Waste Policy Act created to assess the technical
and scientific validity of the DOE"s efforts iIn designing and
managing their radioactive waste system, including site
characterization and transportation and storage of high level
waste.

We"re happy to have with us today J. Van Miegroet.

Mr. Van Miegroet is the Manager for Research and Waste
Disposal at ONDRAF/NIRAS, the Belgian agency dealing with
that country®s radioactive waste. The Board had the pleasure
of meeting with Mr. Van Miegroet during our trip to Belgium
in 1993, and we"re looking forward to his presentation this
afternoon.

The main topics today are the site-suitability
determination and the role of engineered and natural
barriers. We will hear more about these topics later from
Clarence Allen, who will be chairing that session. Garry
Brewer will be moderating a round-table discussion following
those presentations.

Before we get started on these topics, however,
we" 1l hear from Dan Dreyfus, Director of the DOE"s Office of

Civilian Radioactive Waste Management, on OCRWM®s FY 95
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program and outlook.

Dan, thank you for taking the time to meet with us.

DR. DREYFUS: Thank you. 1™"m pleased that you invited

me to be here this morning.

Just this past week, 1 completed one year as
Director of the program, and that in and of itself is
probably an accomplishment.

My last formal meeting with the Board 1 think was
just shortly after my confirmation, and at that point, 1 gave
you my early appraisal of the problems that I thought

confronted the program.

My experience and the new developments since that
time have confirmed some of my early impressions and changed
some others. 1°d like to share with you today some of my
current views on where the program is, where i1t Is going and
especially the near-term situation.

I believe that we can continue to pursue site
suitability and subsequent licensing of a repository within
the general statutory and regulatory parameters that we now
already have. And I"m convinced that the effort can be
performed in a scientifically and socially defensible manner
while meeting the requirements for cost control and political
requirements to make demonstrable progress and to maintain
meaningful targets.

I contend that we have already taken the
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nitiatives that are necessary to put the program on that
basis. 1t will, of course, take a while for those
initiatives to ripen into work In progress.

Now, I don"t mean to imply that I"m confident of
the ultimate outcome. This undertaking iIs fraught with
uncertainties. The physical characteristics of any geologic
setting are inherently complex, and the technical challenges
of very long term predictive models that we are undertaking
here are unprecedented.

More significantly, perhaps, the ultimate objective
of this program is to provide adequate assurance to society
that the permanent geologic disposal of high level waste can
be met with acceptable standards of health, safety and
environmental protection. And I would stress the word
acceptable. In the final analysis, the test of adequacy must
be and will be a social judgment that will be made iIn a

political setting. So we cannot have certainty that the

18 judgment will be favorable, even 1Tt the technical attributes

19
20
21
22
23
24
25

of the undertaking meet our scientific notions of
acceptability.

Our mission is to do an honest and competent job of
collecting sufficient data, doing rational analyses and
making the showing that is necessary for the regulatory and
political decisions to proceed.

I think we can do that, and do i1t within the
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constraints of time and money that will be allowed us. The
alternative, of course, would be to abandon deep geologic
disposal as an option by default before a social judgment on
the merits can be made.

In the face of limited resources, we must
concentrate scientific work first on essential factors of
site suitability determination, and next upon the additional
support required for regulatory determinations. 1In order to
manage the program and demonstrate progress, we must set
forth explicit tasks, associate the tasks with target dates
and costs, and then we must control progress against those
measures. 1 don"t know any other way to manage a program.

I believe we have captured those objectives iIn the
approach we are taking. Steve Brocoum and members of his
staff will be describing that approach in detail to you
today, and that is your principal agenda item.

I want to reiterate something that I think 1 said
the last time. We are not making a choice here between
continuing the program as It was or moving to some new
approach for expedient reasons. The continuation of the
program as it was was not a viable option when I was sworn
in. External criticisms of the anticipated delays, the
glaring iInconsistency between the project work plan and the
available resources could no longer be ignored.

The initial reception of our revised approach |
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think has been encouraging. Most participants and most
reviewers, while rightfully cautious, have taken a
constructive attitude toward helping us accomplish our
objective.

The Congress, acting on the faith that we can and
will accomplish i1t, agreed to the Administration®s proposed
40 per cent increase in funding in "95, despite severe,
government-wide budgetary restrictions. 1 am hopeful that
the future year funding profile that was proposed with our
"95 budget can be realized iIn the face of what are much more
restrictive deficit controls across the government in the
years ahead.

In "94, we continued to operate iIn a very severely
constrained funding situation. We have found that "95,
despite the large increase, that the program still requires
tough priority choices and severe cost control to maintain
the targets that we have set for accomplishment.

Most of the additional funding we received In "95
will be allocated to the Yucca Mountain Site Characterization
activity. Progress will be made on evaluation of site
suitability, on the National Environmental Police Act
compliance, on the resolution of licensing issues, and on the
acquisition of information to support each of these.

In the coming year, we plan to finalize our site

suitability evaluation process reflecting stakeholder input
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and the input of reviewers such as this Board. We will
prepare technical and compliance documentation to support
decisions on five higher-level findings for guideline
conditions related to surface processes.

We" 1l begin the formal NEPA process and will
initiate scoping activities for the statutory Environmental
Impact Statement needed for the repository. In the licensing
area, we will complete the next revision of our Annotated
Outline for a repository license application and we will
issue that as a DOE document for the first time. We also
expect to complete a topical report on seismic hazards, the
second In a series of three on seismic issues, for submittal
to the Nuclear Regulatory Commission for review.

Data acquisition and analysis activities will
support progress In achieving our near-term milestones for
suitability and licensing. These activities include both
surface-based testing, and construction and testing In the
exploratory studies fTacility.

With respect to the ESF, we started test-phase
operation of the tunnel-boring machine last month. We plan
to commence round the clock operations within the next few
days. Over the next twelve months, we"ll continue tunnelling
to support our fiscal "96 milestones related to site
suitability.

We expect to continue surface-based testing at
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about the same level as in fiscal "94. We will emphasize
testing and monitoring in existing drillholes. We will focus
on long lead critical path activities. As part of the
approach, we will be re-examining every investigation iIn our
technical program to assess iIf the program is meeting the
needs of suitability and licensing.

A major priority for "95 will be to assemble,
analyze and qualify when necessary our existing data. Our
principal objective iIs to demonstrate measurable progress
towards a decision about site suitability during the year.

Waste acceptance and near term storage activities
in "95 will concentrate on the multi-purpose canister and
compliance with NEPA. 1In support of this initiative, we plan
to conduct scoping meetings iIn advance of preparing an
Environmental Impact Statement for the decision on deployment
of the canisters, which would be made in the 1998 time frame.

We"l1l1 finalize a topical report on burn-up credit
for storage and transportation and submit it to the NRC staff
for review. |1 expect to address this issue with the
Commissioners when I give them my semi-annual status briefing
in December.

We will be evaluating the technical and cost
proposals for the MPC design and certification that were
called for in June. We would expect to complete review of

the proposals during fiscal "95 and award one or more
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contracts.

We placed a high priority on several aspects of
program management. We intend to continue to clarify and
complete the clarification of organizational roles, and
making the participants more responsible and accountable for
their work. We expect to achieve major benefits with the
consolidation of our major participants under the technical
direction of the M& contract.

Effective last week, SAIC joined the M& team and

we" 1l be pursuing further integration and rationalization of
contractor arrangements. 1 expect by the end of the year, to
have the headquarters office and the Yucca Mountain office

fully iIntegrated, both across the organizational lines and
across the geographic separation.

Now, beyond the immediate programmatic activities,
I expect that during the next Congressional session we, and
probably you, will also be involved with significant public
policy debate concerning national radioactive waste policy.
Judging from the existing lawsuits on waste acceptance, the
public expressions already made by key members of Congress,
and the extensive lobbying efforts that are already under
way, there is little doubt that Congress will address
radioactive waste policy next year. There is a lot less
certainty about what the result i1s going to be.

The dimensions of the debate are taking form.
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There is a need to relieve the constraints iImposed upon the
use of the Nuclear Waste Fund due to the caps on
discretionary appropriations. 1 expect the Administration to
propose again an approach to remove those constraints. There
IS a very broad consensus in the government and outside that
a solution should be found to the waste fund issue. The
problem of course is the deficit control iIs a very strong
political imperative throughout the government today, and the
way out of the current impasse Is somewhat elusive.

The nuclear utilities and many reactor states have
made clear their iIntention to seek an aggressive interim
storage initiative. They proposed that Congress instruct and
authorize the Department to take possession of spent fuel at
the earliest possible time. The physical facilities to
accomplish this goal, and especially the siting of those
facilities, are somewhat less specific in the proposals.

It is certainly timely for the Congress to address
the i1ssue. The program needs guidance and it probably needs
new authority to define its role in the near term management
of commercial spent fuel.

A related issue i1s that the national policy does
not now include a contingency plan should Yucca Mountain
prove to be unacceptable. This Board and many other
reviewers have called attention to that situation. IT the

site i1s rejected, we will confront at least a period of



© 00 N oo g b~ w N P

N NN N NN P B P B R P PP PR
a b W N P O © ©® N O O M W N PP O

13

several decades while another site iIs chosen and explored,
and 1n some conceivable circumstances, a negative decision
about Yucca Mountain might imply suspension or even total
rejection of the geologic disposal strategy.

The national policy ought to include a
Congressionally authorized and mandated contingency approach
to address those possibilities. Reliance upon extended at-
reactor storage for many decades would, in my view--and this
IS my own view--be a serious public policy failure. In any
event, 1t should not become our national waste management

strategy by default.

I expect these issues to be discussed in the next
Congress. |1 hope that my office will make a substantive
contribution to the debate, especially by providing sound

advice on the practicality of the proposed options. 1 hope
that this Board will be called upon and will come forward and
do the same. It would be a tragedy if Congress were to spend
a considerable amount time and effort on this policy and come
up with something that proved to be unmanageable or
infeasible.

Meanwhile, we have to establish confidence that the
mission that we now have is being pursued in an effective and
efficient way. We have quite an extended set of
presentations today. |1 hope it will help build your

confidence that we are heading on a course that is both
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efficient and capable of succeeding.

We believe that many of your earlier comments have

been incorporated in the approach we have taken, and we need

your help in refining it.

service.

DR.

Thank you, Mr. Chairman. [I"m at your mercy, or

CANTLON: Dan has agreed to take questions. Are

there questions from the Board?

DR.

DR.

DR.
DR.
DR.
DR.

(No response.)
CANTLON: Board staff?
(No response.)
CANTLON: Audience?
(No response.)
CANTLON: You lucked out.
DREYFUS: Okay.
CANTLON: Now Dr. Allen will take over the session.
ALLEN: Thank you, John.

As everyone here knows, site suitability has become

an increasingly important topic of discussion among those

interested In Yucca Mountain. For example, the proposed

program approach, so-called PPA, defines the determination of

technical site suitability as the most important OCRWM effort

in the next few years.

As we have heard, the DOE is presently engaged in

further defining the process by which this decision will be
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made. The DOE has already stated that i1t does not intend to
revise the existing guidelines, 10 CFR 960, and will base its
decision on technical site suitability on satisfying the
qualifying and disqualifying conditions found in those
guidelines.

The DOE has begun negotiating, as we understand it,
with the National Research Council of the National Academy of
Sciences regarding i1ts participation in review of technical
information reports related to suitability issues, site
suitability issues.

To make the PPA operational, the Yucca Mountain
Site Characterization Office iIs going through a progress of
priority screening by which it will emphasize those studies
in the site characterization plan most related to the DOE"s
determination of technical site suitability and eliminate or
delay until license application those that are not.

In response to the Board"s questions on the PPA,
the DOE indicated that it is starting to identify specific
tests and data necessary to support its technical site
suitability determination and that the technical
implementation plan for FY 1995 will be ready by September of
1994, currently rescheduled to October of 1994.

At the June, 1994 meeting of our panel on
structural geology and geoengineering, for example, the Board

heard of a DOE strategy for exploration of the Calico Hills
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formation based largely upon what is found at repository
level excavations. Apparently if the Ghost Dance Fault is
found to be a highly permeable structure, exploration of
fault properties in the Calico Hills formation would be
considered necessary for technical site suitability
determination.

When asked 1Tt thermal behavior In properties were
deemed to be a site suitability issue, we were informed that
they would be only i1f they challenged the DOE"s ability to
make bounding calculations with respect to different thermal
loading scenarios. For its part, the Board has questioned
whether the DOE will have conducted thermal and other tests
sufficiently long by 1998 or 2001 to understand that which
needs to be understood about the safe disposal of radioactive
waste at Yucca Mountain, and to make suitability and
licensing decisions.

Another issue related to site suitability iIs the
extent to which engineered barriers can be used to minimize
or mitigate adverse natural conditions at a repository.
Strong opinions have been expressed on this matter. Some
argue, referring to 10 CFR 960, that engineered barriers
should not be used to mask site deficiencies.

Others maintain that trade-offs between natural and
engineered barriers are logical and that total system safety

should be paramount. Although all countries working on
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geological disposal support the concept of multiple barriers,
there are great differences with respect to how this concept
is implemented, as we shall see later in the day.

A final issue iIs the apparent importance the DOE
has assigned to peer review and peer judgment iIn assessing
site suitability. The DOE has stated that it will be
deferring some tests and data gathering to the post-
construction authorization phase. The Board discussed the
general topic of expert judgment in its most recent report iIn
which it evaluated many of the important topics raised at the
DOE"s 1992 workshop on expert judgment.

Although a workshop report has been completed and
distributed, the Board is not yet aware of any plan that the
DOE has for implementing the Board"s recommendations.

This meeting should serve several purposes. First,
it should give the Board an understanding of the process by
which the DOE hopes to assess its site suitability. Draft
descriptions of this process are already available. As an
adjunct to this topic, the Board would like to know what the
DOE plans are for the use of expert judgment In assessing
site suitability.

Second, the meeting should help us understand and
clarify what the DOE views as the main technical site
suitability issues at Yucca Mountain and, therefore, the

DOE"s priorities with respect to exploration, testing and
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data collection. This topic includes a clear delineation of
the DOE"s current waste isolation strategy.

The i1dea of a waste isolation strategy, sometimes
called the Safety Concept or the Safety Case, has been used
successftully by other countries in articulating in a clear
and concise manner how a proposed repository will safely
contain and isolate harmful radionuclides from the public and
environment under a range of conditions in the future, and
the role of different barriers and sub-barriers play--or the
role they play iIn waste isolation.

An 1mportant aspect of delineating this strategy
and setting priorities is the further i1dentification of those
features and events and processes that could pose a serious
challenge for the site"s viability, and the ability of
testing and exploration to identify those potential
disqualifiers.

A related topic i1s understanding the DOE"s
distinction between data analyses that are needed for the
determination of site suitability and those needed for
licensing.

Third, the meeting should form a forum for an
expanded discussion of the roles assigned to natural and
engineered barriers and the extent to which engineered
barriers should be considered in evaluating site suitability.

Of particular interest, of course, iIs the possibility of
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trade-offs between engineered and natural barriers.

A detailed outline of the topics we"ll be
discussing can, of course, be found In the meeting agenda.
We"ll start off this session with a presentation by Steve
Brocoum and Jane Summerson of the DOE on the process of site
suitability determination, including a discussion of what the
DOE means by site suitability, technical and otherwise, the
use of 10 CFR 960, review procedures, stakeholder
involvement, and the use of expert judgment.

We have also asked Mal Knapp of the Nuclear
Regulatory Commission, Steve Frishman of the State of
Nevada®s Nuclear Waste Project Office, and Steve Kraft of the
Nuclear Energy Institute to provide us with their
perspectives of site suitability.

After lunch, Jean Younker of the M&0 will discuss
the DOE"s priorities iIn testing and data collection. It is
hoped that this presentation will be a springboard for an
extended discussion on the DOE"s waste isolation strategy,
site suitability issues, and those features, events and
processes that could pose a serious challenge to the site"s
viability.

The last part of the meeting will be a round-table
discussion on natural and engineered barriers and their role
In assessing site suitability. This round-table will be

preceded by a short description of foreign programs which
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have somewhat divergent views on the relative importance
assigned to natural and engineered barriers.

J. Van Miegroet will describe the Belgian program,
which places heavy reliance upon the natural barriers. Ed
Patera, a Los Alamos scientist who spent several years
working with the Nuclear Energy Agency in Paris, will
describe the Scandinavian programs, which place heavy
emphasis on the engineered barriers.

At the conclusion of the round-table, we will open
the floor for public discussion. Garry Brewer will have more
to say about the round-table later in the program.

The First presentation this morning is by Steve
Brocoum and Jane Summerson, and 1 assume, Steve, that you
will lead off.

DR. BROCOUM: Good morning. My name is Steve Brocoum.

I was going to talk about the background and
overview for development of proposed site suitability
evaluation process. Jane Summerson was actually going to
talk about the process we are planning on implementing and
later on this afternoon, Jean Younker will talk about the
data needs and the uncertainties and what we know, what we
still need to know on site suitability.

I"m going to give a little bit of history to kind
of put 1t In context. 1In 1982, the Nuclear Waste Policy Act

directed DOE to develop siting guidelines to assist the
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siting process, and they had to have qualifying and
disqualifying guidelines. They were developed by the
consultation required by the Nuclear Waste Policy Act, and
they i1ncluded concurrence by the NRC.

One of the people that was very involved iIn doing
that i1s here today, Carol Hanley. 1°d like her to kind of
stand up for a second. |Is she here? If we have any
questions about the guidelines and their history and the
role, she i1s here, I know she"s here--there she is, back
there In the back of the room. It was a two and a half year
process or so and DOE issued guidelines for recommending
repositories in December of 1984.

Congress directed us to employ these guidelines as
part of a screening process to identify multiple sites iIn
various geologic media that would be suitable for further
characterizations. Sites that were suitable for
characterization would have been compared among each other
and the three sites in different media were going to be
recommended for characterization.

After completing site characterization determining
the suitability of each site for development as a repository,
the sites would be compared to each other and a single site
was to be chosen and recommended to the President.

Now, the next viewgraph 1 am told is not iIn your

package. But this viewgraph has been used many times in
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front of the Board. It"s just to remind ourselves that 960
has 24 guidelines. They fall into four groups, post-closure
performance, environmental, socioeconomic and transportation,
pre-closure radiological safety and ease and cost of siting,
construction, operation and closure. This Is just a
reminder. These have been discussed before. All of these
have qualifying conditions. Most of them have disqualifying
conditions.

When we talk about technical site suitability, we
are talking about implementing this set of guidelines, that
set of guidelines, and this set of guidelines. Those having
to do with environmental, socioeconomic and transportation
will be handled through the NEPA process. And the SCP
addressed these three sets of guidelines.

How have the guidelines been applied? The
guidelines were used, as required in the Nuclear Waste Policy
Act, i1t originally nominated five sites suitable for
characterization, and then recommending three of those sites
to the President as candidate sites to be characterized for
the fTirst repository. Each site that was nominated was
accompanied by environmental assessment in 1986 that included
the evaluation of the suitability of that site under the
guidelines, and four higher level findings were made for the
Yucca Mountain site in the 1986 environmental assessment in

the areas of dissolution, a qualifying and disqualifying
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condition in the areas of population around the site.
Then a separate evaluation of each of the other sites
was also required.

In May of 1986, the President approved the three
sites recommended for characterization, including Yucca
Mountain. However, in December of 1987, an amendment to the
Nuclear Waste Policy Act eliminated the requirement for
consideration of multiple sites and only provided that
characterization would proceed only at the Yucca Mountain
site to determine its suitability for development of the
repository.

So DOE did prepare an SCP iIn accordance with the
Nuclear Waste Policy Act for the Yucca Mountain site. The
siting guidelines were identified as the criteria, as
required by the Nuclear Waste Policy Act, to evaluate the
suitability of that site. The SCP described how DOE proposed
to address the guidelines and i1t also pointed out that those
environmental, socioeconomic and transportation, those that
required generally non-geologic or earth science data that
were not covered in the SCP would be covered in the
Environment Impact Statement. As defined by the Nuclear
Waste Policy Act, the SCP was addressing more or less the
earth science type of guidelines.

The SCP was submitted to the NRC and the State for

their review and comments. It also identified the provisions
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that were no longer applicable based on the 1987 amendment,
and those kind of provisions had to do with comparing sites,
multiple sites, with regard to performance or cost, because
there were not multiple sites to be compared any more.

It identified the guidelines and how they would be
handled. The implementing guidelines provide that before DOE
can make a decision that a site is suitable and can be
recommended to the President for development as a repository,
the evidence should support findings by DOE that none of the
disqualifying conditions are present and all the qualifying
conditions are met and that based on the information DOE has
at hand, based on their understanding of the uncertainty and
based on all other information that can be brought to bear,
that those conclusions are not likely to change with the
collection of additional information. That is a higher level
finding.

Other than the four that 1 said were higher level
findings, were lower level findings. They met the first
condition, none of the disqualifying conditions are present,
they met the second one, that all the qualifying conditions
are met, but they did not necessarily meet the third one. In
other ones, we did not have enough information, we did not
have enough understanding of the uncertainty that we had the
confidence that that conclusion would not change in the

future with additional data.
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In the guidelines, a finding i1s defined as a
conclusion that is reached after evaluation. There IS no
explicit provision in the guidelines requiring findings of a
favorable or potentially adverse conditions. The reason is
it was thought that i1t would be, based on the voluminous data
that would be collected during site characterization, it
would be possible to directly evaluate site performance
against the qualifying conditions of a system and technical
guidelines.

So when 960 was originally written, it was thought
that these would be early indicators, and as more information
became available, the qualifying conditions would be the more
accurate, 1T you like, indicators because they would address
the performance of the site.

However, 960 does say that the favorable and
potentially adverse conditions will be considered in balance
as part of the evaluation of a qualifying condition of the
technical guidelines prior to making findings. So they“"re
not ignored, but they"re not explicit findings made against
them.

Now, we have gotten several letters, one | think
from the NRC, one from NEI questioning this issue, and Dan
has asked us to look at this again, and we"ll be looking at
this again. And so as we finalize our process for evaluating

site suitability and publish in the Federal Register, we will
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address this issue as brought up iIn the letters.

In December of 1990, in implementing the Secretary
of Energy"s 1989 commitment to Congress to focus on site
suitability, OCRWM directed that an early assessment of the
Yucca Mountain site be performed under 10 CFR Part 960, based
on the data that was available then.

That assessment was intended to determine if
information collected since 1986 indicates that the site
should be disqualified. And the reason that was so important
was every time someone asked should a site be disqualified,
we would say we are not aware of any information that should
disqualify the site, but no formal evaluation had ever been
made. And also it was designed to help us focus and
prioritize data for acquisition activities.

The results of this assessment and external peer
review were published in January of "92 as a contractor
report and issued by DOE for public comment. And this was
presented to the Board in 1992.

Where are we today? Today we have a Program
Approach. As of October 1st, the proposed has been dropped,
so the PPA has now become the Program Approach. 1 need to
announce that we had said at previous meetings and in various
other forums that there was a five year plan being developed.

There i1s a copy of a pre-decisional draft, actually a

document really in progress on the back table, 1 believe.
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There®s 100 copies for the audience and for the TRB.

This document, we have had many requests for this

document, so we decided to release this pre-decisional draft.

It is a document iIn progress. There may be iInconsistencies
in it. There i1s one chapter which Is not In here; a chapter
on the NEPA section is not here because still within DOE
there 1s a lot of debate exactly how to proceed within NEPA,
so that section is not included.

However, it is a document, and for example, if
you“"re iInterested in which topical reports the DOE plans to
submit to the NRC in 1997 or 1999, that kind of information
is In here. So with regard to suitability and licensing, the
information in the schedules iIn terms of preparation of
documents i1s In here.

A few words on the proposed approach. And this has
been said before and I"m just summarizing. Basically, the
characterization program as we originally described in the
SCP and reflected in the approved baseline could not be
accomplished with the projected funding level. The funding
level was about half every year of what that approved
baseline required. That was the baseline where we estimated
$6.2 billion through the license application. And the
Congressional expectations were for DOE to streamline the
program to show measurable progress at a reduced cost.

So we are moving forward with a restructured
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program within the existing legislative and regulatory
framework. We think 1t responds to Congressional
expectations. We think 1t is consistent with the original
intent of the Nuclear Waste Policy Act, the guidelines, and
10 CFR Part 60 in terms of expectation of amount of
information that would be available, both for the suitability
decision, the license application. It responds to many of
the suggestions from outside the program regards to a more
effective management and a focused technical program.

So we basically have begun to implement a program
that recognizes the key statutory and regulatory framework.
There are four key things; whether the site is suitable,
which i1s a DOE responsibility. |If the site is suitable, to
prepare an environmental iImpact statement, and to recommend
the site for development of a repository to the President,
and 1T the recommendation is approved, to submit a license
application to the NRC for authorization to construct the
repository. Those are the key goals, and our program has
been planned around those goals. So this five year plan has
chapters on suitability, has chapters on licenses, will iIn
the future have a chapter on NEPA.

So the approach was developed to help ensure that
measurable progress is made towards a DOE decision about the
suitability of Yucca Mountain, there are what we call metrics

in that five year plan, and if the site is suitable, that the
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program is able to proceed with the EIS, the site
recommendation, the license application, and if approved by
NRC, the construction of a repository.

We"re trying to emphasize the investigations and
the engineering that are necessary and sufficient to support
a technical site suitability determination in 1998. These
evaluations are based on data collected, calculations, models
intended to provide reasonably conservative estimates of the
range of site conditions and system performance
characteristics. That is our goal in doing technical site
suitability.

The DOE decision on technical site suitability will
be based on the technical input and evaluations of compliance
with the guidelines as addressed in the SCP. So we"re still
following the strategies as they were laid out in the SCP.

The technical program will also provide information
needed to support the decision on overall site suitability,
which in addition to technical site suitability, requires the
guidelines that relate to environmental, socioeconomic
impacts and transportation. That is that four group of
guidelines on that viewgraph that summarized all the
guidelines. It will also support the preparation of the EIS
and the technical program will also support the preparation
of the license application.

We"ve had a lot of questions on how they-re
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related, how site suitability and licensing are related. So
we have a few graphs that try to address that.

We have a single technical program that provides
that information for technical site suitability and for
compliance with licensing requirements. We"re initially
focusing on technical site suitability and the evaluations
are being performed in a stepwise manner, as will be
described by Jane in a few minutes.

The overall site suitability--that"s the site
recommendation--will also consider additional information
related to environmental quality, socioeconomic impacts, and
transportation, and those will be evaluated in parallel iIn
the NEPA process. Again, that"s the fourth group of
guidelines on that diagram 1 showed earlier.

As we"re evaluating technical site suitability,
we"ll also be iInterfacing with the NRC. We need to do that
Tirst of all so the NRC can provide--they“re required by the
Nuclear Waste Policy Act to provide preliminary comments
regarding the sufficiency of site characterization
information for a license application when we submit the site
recommendation report, and also to allow us to be able to
submit a license application that the NRC will find adequate
for docketing. So basically, we don"t see any decrease, and
probably an increase of our interactions with the NRC.

This iIs just a diagram that tries to show you how
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the data collection and the synthesis of that data, which
Jane will talk in great detail, serves not only the
suitability analysis and DOE"s decisions on high level
findings, but also serves the regulatory, from the licensing
perspective, analysis and feeding the annotated outline,
helping us with technical exchanges, providing information
for topical reports, and perhaps leading to prelicensing
agreements with NRC staff.

The 960 and 10 CFR 60 are not inconsistent. That
language comes from--1 don"t recall, it"s either the
statement of considerations, 960 or 60--somebody can correct
me. 960. So that language, that wording comes out of the
information that comes with 960.

The same relationship that is between the siting
program and the licensing occurs between site suitability and
EIS. A single technical program provides the information
needed for site suitability and preparation of the EIS.

The technical site suitability, again, I more or
less said all this, but evaluates the areas covered by the
SCP. The EIS will address the areas on the responsibility of
NEPA.

So basically, overall site suitability will rely on
the technical site suitability determination, evaluation with
the guidelines related to environmental quality,

socioeconomic impacts and transportation, based on
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information developed to support the NEPA process.

So that"s kind of the background on suitability and
some of the history. At this point, Jane Summerson IS going
to get up and describe to you our draft process for
evaluating technical site suitability.

DR. ALLEN: Steve, since we"re a bit ahead of time here,
it might be appropriate to stop and ask you questions right
at this point, 1f you"re willing to break for the moment.

DR. BROCOUM: Of course.

DR. ALLEN: Are there questions from the Board? Dr.
Cantlon?

DR. CANTLON: Cantlon; Board. In connection with the
distinction between the site suitability determination and
the licensing, do you perceive any difference in the level of
data that will be available for those two submissions?

DR. BROCOUM: There may be a difference in level of,
first of all, the NRC has--about the level of data for
license application. We have to pay close attention to NRC.

We just had an interaction with them the other day on the
two topical reports, and they gave us very good guidance as
to the level of information they need, first of all.

Second 1s 960, In a sense, focuses on the site; is
the site suitable. 60 focuses more on the total system. So
it seems that for the license application, you have to have a

lot more design and systems information than you might need
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to have for the technical site suitability evaluation. So
that"s one area that perhaps more data i1Is needed.

DR. CANTLON: 1 gather then from that answer that you
don"t perceive any substantial difference in the quality of
the data and the analyses that will be brought in the
geophysical, geological--

DR. BROCOUM: No, I don"t see a substantial difference
because we"re trying to do many of these things in parallel,
as this last diagram showed--it given give the time, but
we"re trying to use--as much as possible, we"re trying to
have the data collection and the synthesis feed both. So as
we interact with the NRC and understand better their needs,
we will be adjusting this.

So | would say iIn the end, there will not be too
much difference between these two and the earth sciences.
But still, NRC may have some special requirements that, you
know, we may not have, so | don"t think you can make an

absolute statement on that issue.

DR. ALLEN: Other questions from the Board? From the
Staff?
DR. METLAY: Dan Metlay, Board Staff.
Steve, as part of your EIS process, do you
anticipate analyzing different technical designs for the

repository?

DR. BROCOUM: I would have to turn to an EIS person, and
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I think there is an EIS--is there an EIS person in the
audience? There was supposed to be somebody here from EIS.
Yes, why don®"t you come up to a microphone.

MR. MC CANN: Ed McCann, Environmental Programs.

I believe the question was are we going to look at
several different designs. Was that--

DR. METLAY: Alternative technical designs for the total
repository system.
MR. MC CANN: We="ll look at alternative design features.
There won"t be multiple designs of the repository done.
We"ll1 look at different design features as it affects
impacts. We want to focus on the environmental impacts.
DR. DI BELLA: Carl Di Bella of the Board Staff.

I have a question, a couple of questions actually
about the five year plan that you handed out. One, I notice
that there seem to be no numbers in thumbing through it, that
IS, no future funding requirements. Do you intend to add

that at some point? And what is your timing for the plan,

really?
DR. BROCOUM: There is a version with the numbers in it
that we"re using internally. For release, since i1t"s also

going to be used for our budget for OMB, we decided, so we
can release 1t sooner, we would release it without the
numbers. Okay?

The other point, to make this volume is a part that
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will eventually be a larger plan called the Program Plan,
which you®™ll have a fTirst volume which will be an overview
volume, and this will be the second volume, and the third
volume will be the rest of the program. And so that whole
document called the Program Plan will be issued, 1"m not sure
what the schedule i1s at this moment. A lot of that depends
on other parts of the program and getting that Program Plan
done.

What we"re trying to do here is issue it a early as
we can, what we have, because we"ve got a lot of comments
from the--called the state assets, at the AUG meeting last
time. So we"ve issued what we have available. It"s going to

change and i1t doesn"t have the numbers, so we could issue it

sooner .
DR. ALLEN: Dennis Price?
DR. PRICE: Steve, just a question about things we had
heard earlier about the program approach about phased in of

activities such as construction and receipt and emplacement
of waste and so forth as part of the plan of the program
approach, and 1"m a little hazy now as to where that sort of
thinking stands.

DR. BROCOUM: I would say that®"s all being thought
about. The concept of operations of the repository; is that
what you"re asking? 1I"m not sure what your question is.

DR. PRICE: Well, earlier, there was some discussion
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about how much do you need to know in order to start
construction and how much do you need to know to be able to
receive and begin to store and so forth.

DR. BROCOUM: That will be addressed in large part by
Jean Younker, who iIs somewhere in the room here, at 1 o"clock
in her talk, what the uncertainties are, what we think we~"ll
get now, what we might get a little later. That"s the third
talk we"re going to have today.

DR. ALLEN: Bill Barnard?

DR. BARNARD: Steve, this may be covered later by Jean,
too. What"s the relationship between the technical site
suitability decision In 1998 and any progress that"s made on
underground exploration ESF?

DR. BROCOUM: It"s thought that for technical site

suitability we need to be able to go look at the Ghost Dance

Fault.

DR. BARNARD: Is that all?

DR. BROCOUM: And Calico Hills, we"re still evaluating,
we have a system study to evaluate Calico Hills. The North

Ramp extension, although 1t"s in the five year plan, 1It"s in
the further out years because of budget reasons in that case.
But that"s all constantly being re-evaluated. So at the
moment, we"re basically looking at a ramp heading south and
looking at some of the faulting at this point In time.

DR. ALLEN: Leon Reiter?
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DR. REITER: Steve, 1 wonder if you could just step back
for a second and tell us what you mean; what is the DOE going
to be able to say in 1998 when it reaches a technical site
suitability decision? The reason 1"m asking this is we"ve
heard this described at various times as merely an iInvestment
decision. We"ve heard it described as a very important
landmark. Just give us an i1dea what do you think i1t"s going
to mean?

DR. BROCOUM: Well, 1 think what we"re trying to do for

1998 i1s tell you our best shot at how we think the site is

based on the information we have. |1 mean, we will do as many
guidelines as we can. |If we can do them all, we will. If we
don®"t have the information, we won"t. But we want to

demonstrate progress at the best pace we can, evaluating the
guidelines in groups, as | think we"ve said in other
meetings, to give a feeling of what we think about the site
and to let the outside world know and let them participate,
as Jane i1s going to explain today, in how we think the site
is and let them know what our thinking is.

So 1It"s, In a sense, 1It"s an iInvestment decision,
should we go on, do we see anything wrong. You know, it"s
something that we have invented, i1If you like, so we can
demonstrate progress of evaluating suitability. Suitability
finding 1s 1 think In the year 2000.

DR. REITER: Well, so 1998, you"re going to make a
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statement whether or not you have been able to evaluate--it"s
Jjust a progress statement? You say you may not be able to
evaluate all the qualifying and disqualifying conditions at
that point?

DR. BROCOUM: I think what we will do is we get and
evaluate each bucket of information. If the peer review says
you don"t have all the information you need to have, then
we" 1l have to go back and reconsider it or collect more
information. It"s hard for me to tell you now what we"ll be
able to say iIn 1998. We have a plan, we have a schedule to
go through each of the guidelines between now and 1998.

But i1f for some reason, budgetary reasons or
scientific reasons or peer review reasons or interfacing with
the Board here, the information is not adequate or good
enough to make that finding, we won"t make a finding in a
particular area. We will have to delay it. 1 mean, I
personally don"t see a problem with that.

DR. REITER: Okay. So this is really an important
point, because you"re saying that the schedule i1s not
critical. What"s critical is the ability to make a statement
about site suitability. Am I reading you correctly?

DR. BROCOUM: 1 mean, we have a schedule. You need a
schedule to run the program. But if we don"t--surface
processes are something that Jane is trying to make next

year. To make that finding next year, she has to do a
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million things, which she®s going to explain to you today in
detail. |If she can"t get those things all done, we won"t be
able to make a finding on surface processes. We"ll have to
make 1t later.

So 1T you ask me what"s more important, the
technical finding or the schedule, 1t"s the technical
finding.

DR. ALLEN: Dr. Dreyfus 1 think had a comment here.
DR. DREYFUS: 1 think maybe 1 should have something to
say about this.

The situation basically is at a level, people would
like us to make the technical site suitability finding
tomorrow morning. They wanted me to make it a year ago. |1
had a very, very long dialogue with the Congress one day that
lasted two hours and 15 minutes on do we or do we not think
that this site i1s going to work.

Now, there are a lot of ways to look at that. One
way to look at it is say we"ll let you know that when we get
the answer from the Nuclear Regulatory Commission In two
thousand and whatever, five, six, time frame. But I don"t
think 1t will wash. We are out there, and as the Department,
we have got a decision to make. The Secretary must make a
decision whether to recommend this site at an earlier time
based on basically the technical aspects of the situation.

What we have done i1s basically contended that by
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the "98 time frame, we would expect to have enough technical
information to be able to make a statement that, yes, we
think we do, or no, we think we do not have a good site
technically to present to the Commission, which gives the
world, the policy world, some notion of how long they“ve got
to wait before they know whether we have found some disabling
situation with the mountain.

Now, of course, we could find some critical fault,
some critical problem earlier, but at some point, you take
what you®ve got and you say | think 1t"s okay. And we did
that, as Steve said, a long time ago, based on various
superficial data. We made a statement, yeah, right now, from
what we know, we think It"s okay.

This one would be more profound because at this
point, we presumably will have looked at all of the things
that we now expect to be critical, and we"ll say we think we
have a site.

Now, there are many reasons why that"s important.
One is because there iIs a tremendous amount of iInvestment
beyond that time in the regulatory process. So it"s
appropriate for us to give the President and the Secretary
and the NRC and Congress and the public some idea where we
stand before we engage them all in that kind of a policy
debate. And this is basically the jumping off point; from

the "98 time on, you®re beginning to essentially engage the
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policy process, decision making, and it"s | think appropriate
now .

How profound is it? It"s not in the Act, so iIt"s
not a statutory requirement. But It"s an end point that we
can utilize to gauge convergence of all these processes into
something that the world can address. 1It"s also a sooner
time to declare failure If at that point we say we don"t
think we have a sufficient probability of licensing to go
forward. That"s what it is. It"s important, but 1t"s not
very profound. Until that time, we"re probably going to be
working on piecemeal data and unwilling to make definitive
statements about the probability of success.

DR. ALLEN: I think in fairness to Jane Summerson, to
give her adequate time, we ought to move ahead. We can come
back to some of these same questions either following your
talk or later this afternoon.

So the next presentation, or part of the same
presentation, iIs by Jane Summerson.

DR. SUMMERSON: Am I audible in the back? | have never
had to use a mike before because my voice projects. So if
I*m too loud, please let me know.

I*m Jane Summerson. | work for Steve Brocoum here
at the Yucca Mountain project, and I"m the team leader in
charge of the site suitability evaluation.

What I want to talk about today is the process that
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we are involved In. 1It"s a process to develop a process of
evaluation. [It"s a very sincere effort to get the public
involved, to get the program involved, to get the
stakeholders involved iIn working out a method of evaluating
and of documenting our evaluations that people are
comfortable with.

We"re going to be looking at a quick review of the
situation on the siting guidelines, and then an overview of
the process in i1ts draft form right now. Our public comment
period ends iIn just a couple of days. We are already in the
process of revising according to a number of the comments
that we"ve gotten, and we still expect to be finalizing this
process by November 15th.

In terms of the siting guidelines, Steve gave
background. When I came into this position, a task force had
been set up at the project to look at a range of options
concerning application of the guidelines. And we expanded
it, a little bit from talking to the affected units of
government at their recommendation when they pointed out to
us that this was a national issue, to a national comment
period on the application of the guidelines.

The comments that we received did not reflect a
clear consensus. They covered the spectrum of "‘do
everything™ to "do nothing”™, and the reasons were very

varied. And so i1t wasn"t clear cut oh, gee, all of our
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stakeholders think we should do "X" so we should do "X". It
pretty much left us with all of the debates that we had to
begin with.

There were a number of iIssues raised concerning
rulemaking. At one point, some of our commenters said that
the guidelines are not applicable to a single site. Steve
made some references to this. Our counsel disagrees with
that. They feel 1t"s very clear that the guidelines can be
applied to a single site. In fact, the precedent has been
set in the EA, for Yucca Mountain, and the SCP.

Another comment suggested a rulemaking as a means
to clearly define the role of the public. The role of the
public--the very important role of the public in this process
IS mandated in the Act, and we felt that 1f we involved a
rulemaking in this also, we would, In a sense, be tying our
hands because this is a learning process for us. And I"ve
already made a number of mistakes, and 1°ve had to back up
and make changes in how we"re involving the public, and 1
think we"re going to continue to do that in the next few
years, and 1T we had a rulemaking that tied our hands to
something that turns out is a mistake, then we would not be
able to be as responsive to the needs of the public as we
want to be.

There was suggested a need to be consistent with 10

CFR Part 60. Well, it"s required in 960 that it be not
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inconsistent with 60, and the NRC has already concurred iIn
that. So, again, we didn"t see that one as being compelling.

And then an opposition to the idea of rulemaking
was expressed by a number of commenters, the concern that
this would be taken as an opportunity to tailor the
guidelines to guarantee that Yucca Mountain was found
suitable and make i1t an easy solution for this national
problem.

We concluded in our analysis that there was not a
compelling justification to go forward with the rulemaking,
and we did share the great concern that without that
compelling justification, it would be seen or perhaps even an
attempt would be made to use i1t to tailor the guidelines to
guarantee Yucca Mountain was chosen, which would not be
serving the best iInterests of this country.

Therefore, Dr. Dreyfus made a decision that we
would go with the guidelines as they are currently written.
This i1s, of course, subject to the statutory changes that
have been made and would be consistent with the approach
discussed iIn the SCP, and Steve went into that in some detail
earlier.

And as he said, we will be re-examining. We had
assumed, although 1 do not think we expressed it well, that
we would implicitly address the favorable and potentially

adverse conditions, and we will be going back and reviewing
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with counsel to be sure that what we are doing Is consistent
with the guidelines as they stand in response to a number of
comments that we have received.

Now, I1°d like to move on to an overview of the
process as we"re developing it now. For people who find
graphics easier to follow than lots of bullets, this process
has basically three components; development and review of the
technical basis, development and review of a guideline
compliance assessment, and a number of Department of Energy
findings or decision points that have to be made and
documented. And these are interim, the diamonds represent
interim DOE decisions. And what 1°1l1 do 1s to discuss each
of these boxes In more detail.

As an overview of the process and sort of our
general goals when we Tirst started drafting it, the
characteristics, we wanted 1t to be open and sequential. We
wanted to have evaluation of the individual guidelines or
groups of guidelines scheduled according to when the
information, the analyses and the designs become available to
try to make things as efficient as possible. We want to
ensure that we have formal and recognized predecisional
public Input at a number of points along the way.

We want to have timely information and analyses for
the DOE managers to make the very important decisions that

they need to. We need to document the evidence and rationale
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for these decisions so that in the future, 1If the iIndividuals
are not around who have been involved in this, we do have an
adequate record so that they can be understood. And we have
a goal to clearly separate and make a distinction between the
technical information and the evaluation of that technical
information and an assessment of adequacy to support a DOE
management decision.

As 1 mentioned in the graph, this process has three
main elements; the development and review of the technical
basis, the development and review of the compliance
assessments, and the various decisions that the DOE managers
have to make based on the evidence that we are collecting,
analyzing and documenting for them in this process.

So first we"ll look at the technical basis. The
general considerations; first of all, the data needs for each
technical basis report are defined or derived by looking at
the guidelines.

The DOE makes the evaluation of "we should probably
know this to demonstrate compliance with this guideline, and
these are the tests that need to be done™. Obviously, the
first and overwhelming step In this was the site
characterization plan, but that is a huge document, that it
was always assumed that as we learned more, we would be able
to focus more on the important issues and the more important

data needs. And so that is what the technical part of the
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suitability group is looking at right now, iIs more
specifically what data needs we have for each of these
guideline assessments.

We are focusing at this point on the technical
guidelines covered In the SCP. Those are the basis for this
technical site suitability decision. Those are the post-
closure related to waste i1solation and pre-closure related to
rad. safety and technical feasibility.

In separating this technical basis, this will help
Tfacilitate the technical review, iIndependent peer review that
we"re negotiating with the National Academy of Science right
now to manage for us.

These technical basis reports will discuss the
available data analyses, present a current understanding of
the subject area, and this includes the uncertainties,
credible alternative models and interpretations, bounds on
the conditions and processes consistent with the current
understanding.

Each technical basis report will have an executive
summary written for the lay person, and each one we expect at
the present will be peer reviewed by the National Academy of
Sciences. Now, that is a slight change. The original draft
went out of this process saying we would ask the Academy to
decide which ones should be peer reviewed. A number of

commenters had problems with that, ranging from it"s way too
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cumbersome and complicated to then you have just another
decision of whether something iIs going to be evaluated or
not, why don"t you just do them all.

And one of the first reactions to comments we had
was to discuss it with the managers, and Steve and Dr.
Dreyfus supported we will simply peer review each technical
basis report, and that way we can plan right now, knowing how
many we"re going to have, what the subjects are, and i1t will
actually simplify the management of the process and ensure
that all of our technical material gets analogous treatment.

DR. ALLEN: I might just point out that i1t"s--1 assume
it"s actually the National Research Council, which Is a group
made up of the National Academy of Sciences, the National
Academy of Engineering, and the Institute of Medicine. So
It"s not just scientists; there are engineers involved as
well on these peer review groups.

DR. SUMMERSON: Let me see now. 1 am still confused by
all of the acronyms in that organization, but the procurement
will be with the Board of Radioactive Waste Management to
manage it according to the National Research Council®s peer
review policies.

DR. ALLEN: That"s right. 1 just point out that the
National Research Council is made up of more than the
National Academy of Sciences. It also includes the National

Academy of Engineering, which I think is important in
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visualizing what that peer review might consist of.
DR. SUMMERSON: Thank you.

To enlarge a little bit on what Steve had said
concerning the guidelines on environmental quality,
transportation and socioeconomics, they are not going to be
evaluated before the technical site suitability decision.
They will be evaluated in this type of process, but the
technical basis reports for those guidelines will be based on
the same database that is developed and used in the NEPA
process and developing the draft EIS, and we will be
coordinating the timing of our process of evaluation of those
guidelines with the NEPA process to ensure that our work 1in
no way prejudices or interferes with the valid and complete
NEPA process.

And so we can"t be as definite on scheduling and
plans on those particular guidelines as we can on the
technical ones, because we"re holding back to hear from the
NEPA people what is going to work best with them. But we are
coordinating with them. Our findings will be made in
coordination with that group.

And the distinction we have made between a
technical suitability decision and an overall suitability
decision is that we can"t really make an overall suitability
decision until all of the guidelines In 960 have been looked

at, including these NEPA related ones. And so i1t"s simply
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that the overall decision can be made once we have completed
the process for those in conjunction with the NEPA process.

Now, the peer review aspect of this, and this has
been a subject of great interest. Our main goal In using
peer review Is to ensure the quality of our technical work.

I think that i1s the key goal in using an i1ndependent
technical peer review.

We"re also interested in building scientific
consensus and iIn helping to improve public trust and
confidence. But the first goal iIs to ensure the quality of
our technical work.

After concerns expressed by a number of our
stakeholders at the meetings we had on the type of peer
reviews that the National Academy has managed in the past, we
have agreed to publish our draft work scope and take comments
on the draft work scope. |1 will say that in drafting that
work scope, we have paid a great deal of attention to the
written comments we have already received on this subject,
and I think we have managed to address all of them. 1I™m
hoping we have. But certainly we will find out in our public
comment period.

At the moment, we are assuming that the procurement
will go through and that the NAS or BRWM, I guess, of the NAS
will select the peer review panel, manage the peer review,

and oversee the development of the peer review report. The
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size of the panel and the duration of the review will be up
to the NAS and will be based on the complexity of the
technical basis report that they are reviewing. There is a
time limit and a maximum number that they have agreed that
it"s reasonable to work within so that we can plan our
schedule.

In selecting the peer review panel--1 should add a
little caveat. | am using the same viewgraphs basically that
have been used at the other public meetings because 1 don"t
want to put out written material suggesting that decisions
have been made until our comment period closes. However,
some of these things have developed further along and I am
going to be enlarging on them orally as to where we think we
are in the developing of this process.

So what we are talking to the NAS about doing is
setting minimum technical and experience professional
requirements iIn areas of expertise that are necessary to
review a certain technical basis report. They would publish
these and request nominations from the public of individuals
who qualify under these minimum qualifications.

In the selection of the slate of peer reviewers, we
are asking that the Academy pay attention to minimizing the
potential for bias, certainly to be concerned about
individuals who are salaried by one or another of the chief

players in this program, something of that sort; to ensure
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that diverse scientific views are represented. Obviously
from a management point of view, we have to be aware of the
timely availability of these reviewers, and in direct
response to concerns of our stakeholders, we are asking them
to consider as much as possible geographic sensitivities,
especially the unique concerns of the citizens of Nevada, and
minority representations, and to be able afterwards to
address the public on how they responded to these issues.

Now, certainly if it"s not possible to find a woman
of a certain expertise, then there won"t be any women, but we
would ask that they say we looked for a woman, we could not
find a woman, no woman was nominated. We did try to address
the concern. We were unable to. And that actually is
something that they have been doing In at least the last
couple of reviews that they have done anyway. We are simply
making 1t explicit in the work scope and asking them to be
open so that i1t is a transparent process to the public.

The management of this peer review must provide
opportunities for public observation of interaction between
the peer review panel and the authors. And, iIn fact, what
they normally do, and will certainly be doing in this
process, as I think many of us have seen in the 801 study, is
soliciting technical presentations and written information
from the public that the peer review panel should take into

account. And there will be at least one meeting where the
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public, and we certainly would hope that the public includes
our oversight groups, our regulators, our stakeholders, would
give technical presentations on issues that they feel are
important and should be addressed in this peer review.

We"re also requesting information from the public.

It is a requirement of the Academies, and one that we
certainly agree with, that any written information that is
given to the panel by anybody, including the Department, has
to be made available to the public.

We"re asking that the reviews focus on evaluating
validity of data and interpretation and adequacy given to
technical uncertainties iIn describing the current state of
understanding.

The report should address at least these technical
issues. | don"t think I need to read them through. You can
all see what they are. But the intent is to make i1t focused
on the quality of the technical work, of the science that has
been done. And we are asking that the report include
documentation and discussion of external technical issues
that have been presented to the peer review panel that for
one reason or another have not been included as one of their
recommendations, again, in order to help make the scientific
evaluation more transparent to the public.

And the draft work scope, which as soon as it gets

through concurrence should be published for comment, 1
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believe, we"ve certainly put a lot of hours iInto trying,
actually incorporates all of these concepts in it. And the
people we"re working with at the Academy are very comfortable
with what we"re saying at this point.

Now let"s go on to the guideline compliance
assessment. After we get the peer review report back from
the National Academy, certainly 1T 1t comes back and says you
really ought to do X, Y and Z test, it will reduce this
uncertainty here and this uncertainty here, so that you have
a much firmer grasp of this understanding. Then we need to
re-evaluate our situation and our test program and consider
the steps, there i1s a feedback group in the testing program,
and gather more data.

IT it"s felt that we have a strong technical basis
to go forward with the guideline compliance assessment, then
the next step is for our team to put together this
assessment. Now, this repeats a little bit what Steve said,
but we have to ultimately make a higher-level finding for
each qualifying and disqualifying condition. That finding
requires an assessment that the qualifiers are present or
that the disqualifiers are not present, and that the
conclusion is not likely to change even if we continued to
collect more data.

Our compliance assessment will be written based on

the technical basis report that we produced, and the external
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review of that technical basis report.

The compliance assessment will be the DOE staff
analysis of that technical data and other data such as design
information, that type of thing, that is relevant to a
particular guideline condition. We"ll present our compliance
arguments. It will contain recommendations to the director
for a guideline finding, because a higher-level finding can,
after all, be either positive or negative, and i1t will
comprise a part of the basis that the director will use to
make the decision on the higher level finding.

Once we"ve produced that draft, we"ll publish a
Federal Register notice and, of course, as always do our
regular mailing to let our stakeholders who have requested
information know that the guideline compliance assessment,
the technical basis document and the peer review document are
available for public review and comment.

We will hold, during the comment period, public
workshops to discuss the compliance arguments and the
concerns of the public. At the end of the comment period,
the compliance assessment may be revised based on those
comments. [In any case, an external review summary will be
developed that documents all of the comments received and our
responses to them, and that record will be a part of the
formal decision package so that all comments will be

available to the director to consider when he makes his
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decision.

Now, the DOE decisions. The first ones will be the
series of higher-level findings. The director will have to
accept or reject the case for higher-level findings based
primarily on the record that we"re developing in this
process; the final technical basis report, the peer review
report, guideline compliance assessment, external review
summary of all of the comments that we have received iIn our
public comment period, any response we have to these
comments, and other information as appropriate. And those
words "other information as appropriate™ come from the Act
relating to the body of information that the Secretary uses
for her decision, and we felt that 1t was appropriate to
include this for the director as well.

Notice of the director®s decision and a rationale
for that decision will be published once the decision is
made .

We"ve said several times that a favorable higher-
level Tinding requires a judgment that no new information is
likely to change the conclusion. However, 1t Is conceivable
that new information could be developed that requires a re-
assessment of a higher-level finding. If this should happen,
this information should be brought to the attention of the
director as soon as possible so that the director can take,

and the program can take, appropriate steps.
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Technical site suitability decision is based on the
evaluation of site conditions and design concepts. And that
involves a higher-level finding on all the guidelines that
are addressed in the site characterization plan, and that is
a decision that is made by the director of OCRWM. That is a
program decision.

The overall suitability decision i1s also a program
decision. The director then at this point will have made the
additional findings on the NEPA related guidelines, so that
findings at the time that we say an overall suitability
decision has been made by the director, what we"re saying is
all of the guidelines In 960 have now had higher-level
findings made.

Now, If at any time the site is found to be
unsuitable iIn this process, we are required by the Act to
submit an alternative plan to Congress within six months of
an unsuitability decision.

The final agency action, the Secretarial decision,
IS the site recommendation to the President of the United
States. And that recommendation is going to be based on the
overall suitability finding that our director has made based
on all of the documentation and the records that we"ve
produced In this process, the final EIS which our NEPA people
will have produced, input from the NRC and stakeholders as

required in the Act, and other relevant information, as
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required in the Act.

Those are the three major DOE decision points, and
that"s my formal presentation. 1711 be glad to answer
questions.

DR. ALLEN: Thank you, Jane. Questions from the Board?
DR. LANGMUIR: Jane, I want to bring you back to the
peer review process, and what comes to mind there is, as |
understand it, you"re going to ask the Academy groups to
review individual topic areas separately and report on them.
It also 1 think In the document you presented us suggests
that the Academy put this together, an Academy report.

Is the Academy then being asked to integrate all of
this? 1"m concerned that individual groups will not be able
to evaluate by themselves the significance of what they"re
doing with regard to the whole suitability issue without
seeing the other reports, because everything is tied
together, of course, and as a system, it"s how do these
things Tit together that determines suitability.

I*"m asking you several things, but is the Academy
being asked to integrate i1t all when the individual reports
have come In to them?

DR. SUMMERSON: We are not asking them to bring together
at a later time all of the separate peer review panels and
produce another report integrating, a separate action of that

sort. But the final peer review that is scheduled will
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actually have an interim and a final that would look at the
total system performance and involves integration of all of
the aspects, because our system guideline involve the
performance of the whole site. And so that is where we see
this overall integration taking place.

DR. LANGMUIR: But the Academy will not be doing any of
the integrating themselves iIn what they provide to you? This
will only be done--

DR. SUMMERSON: Their review of our total system
performance assessments and other evaluations of the whole
system and performance of the whole site, they will review
that as a unit. And so I would fully expect they will be
commenting then on how well we®ve iIntegrated all of these
factors and 1T we"re evaluating them and analyzing them
appropriately.

DR. ALLEN: Incidentally, Chris Whipple may be present.

He"s the chairman of the Board of Radioactive Waste
Management. He might have some comments.

DR. SUMMERSON: I haven™t spoken to Chris. 1 have been
dealing with Carl Anderson and Ina Alterman. But they have
been very actively involved in writing up and drafting this
work scope and have been very helpful in how we have phrased
the type of technical issues.

DR. ALLEN: Having been myself involved in many NRC

projects as well as report reviews, how does the time
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schedule work out? Do you expect all this to be done within
two or three years?

DR. SUMMERSON: I have been assured that--my own staff,
I have a little more trouble with Carl and Ina--1 have been
assured that they have a track record for running on this
scale reviews and getting them turned around and in on time,
they feel that a four to six month time period, as long as
they have a long lead time, knowing what the subjects are, so
that for instance they could start impanelling now peer
reviewers for several years down the road, that they can give

us the four to six month turn around, depending on the

complexity.
DR. ALLEN: Well, 1 hope so. But I just point out that
one of the criteria for setting up the panels iIs that they

include diverse viewpoints. But nevertheless--

DR. SUMMERSON: You have put your finger on my biggest
headache--well, my biggest headache right now is just getting
it through procurement so we can even get started for the 95.
We"re trying to walk the line between meeting the schedule
pressure, but being sure i1t is done in a valid, technically
valid and transparent for the public way. Everybody involved
i1s working towards that goal.

DR. CORDING: Ed Cording here, just to follow up on
that. When do you see the fTirst reports, the bulk of the

reports being given to the NRC? At what point, In terms of
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time, two years from now?

DR. ALLEN: The NRC being the National Research Council.

DR. CORDING: 1I™m sorry, yes, National Research Council.

DR. SUMMERSON: Actually, the NRC and the NRC will be
getting It at the same time.

DR. CORDING: 1 meant the Academy.

DR. SUMMERSON: Right now, we are looking at getting the
first technical basis report to them the 1lst of February.

And it will be released to the public at the same time, and
of course the other NRC would get it then as well.

DR. BROCOUM: 1 just want to amplify one thing you said
about the schedule. We started thinking about how to do peer
reviews a while ago. 1 talked to Myron Uman, who was then
the staff--and he told me that they were able--the National
Academy was able to run two dozen more or less simultaneous
reviews and complete them on schedule for the NIST, National
Institute of Science and Technology, | guess is what the
acronym is today, and so they are confident they can do this,
given the conditions, that we meet the conditions iIn terms of
lead times and everything.

DR. CORDING: But the more contentious the issue, the
more likely they are to have minority reports, the sort of
thing that delays the whole review process, is all I™m
pointing out.

DR. BROCOUM: 1 mean, you know, I think that"s a valid
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technical issue.

DR. BREWER: Garry Brewer. The whole point of being
contentious here is something that you can®"t ignore. The
Committee on Nuclear and Alternative Energy, the CONAES
Report, which was probably in terms of scope and lack of
clarity and conflict about the same size as this, was 30
months late. And, | mean, you can®"t just presume that
because some staffer in the National Research Council tells
you that they"re going to meet the schedule, that it"s going
to work, because i1t isn"t going to work.

DR. SUMMERSON: I think we"re all aware of the potential
dislocations and that sort, but I don"t think that"s a good
reason to not do the best possible technical peer review of
the work. We just, as | say, all have to do our best to make
it work and have contingency plans.

DR. BREWER: Well, there®s another part to this. 1 have
a couple of kind of followups that are related to this. One
of your slides said that you"re trying to eliminate bias or
minimize the bias. But the whole NRC process is one that
seeks balance, and that means diverse and often quite
disparate points of view. They seek balance iIn their boards,
panels and committees, and one of the consequences of seeking
balance, as Clarence rightly pointed out, and all of us have
been on these boards and committees in one form or another,

iIs that you run the risk, and iIn this case i1t"s almost a
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certainty, that you"re going to get minority and dissenting
Views.

DR. SUMMERSON: Absolutely. We realize that. We didn"t
put in there that we want diverse scientific views
represented. What we were referring to in bias was the
concern that a number of people have expressed that a DOE
contractor, someone who is salaried In regards to this
program--

DR. BREWER: That"s a conflict of interest as opposed to
a bias.

DR. SUMMERSON: Okay, then we should change our words.

DR. BREWER: Yes, you certainly should.

Now, there®"s another part of this. You know, a
peer review is fundamentally one form of expert judgment
about matters that are hard to figure out, I°d say on a good
day.

In 1992, there was an expert judgment workshop that
we very much encouraged DOE to do, and that"s another form of
expert judgment and there®s been no sort of discussion iIn the
morning®s presentation, in spite of our invitation for you to
do so, on how you propose to use other forms of expertise,
particularly since the scope of the activity, by definition,
by what you®"re doing in the PA, is going to be greatly
reduced. You“"re not going to be able to provide as much

information in terms of data. You®"re going to have to rely
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much more on experts and their judgment, and we haven®t heard
a thing about that and 1°d just like to put that in the
record. At some point, we should probably follow up.

DR. SUMMERSON: Well, if I haven"t taken all of his
time, Steve has the rest of the presentation. He"s
addressing the other uses of expert judgment.

DR. BREWER: Yeah. One of the issues here, and I will
stop using everyone®s time, 1If you reduce the scope of
activity once you are able in terms of the simple logic of it
to present to the National Academy of Sciences, the NRC, will
be less. And so they will be looking at less and making
judgments according to theilr process, which iIs a very
elaborate one, about less information. It"s very much like
the Sherlock Holmes story of the dog that didn"t bark. You
know, there"s less barking going on here, and what you give
them is a very reduced scope of possible information, just
the logic of it. How do you account for that?

DR. SUMMERSON: 1"m not sure | can account for that, but
I mean, yes, what you"re saying is correct, and if they don"t
think that the less that we present them supports the matters
of interpretation, they"ll tell us so.

DR. BREWER: Let me be more specific. Will there be
some sense of the scope of activity in terms of what was
going on in the SCP and up until this program approach, and

the reductions that have occurred iIn terms of what you then
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present to the National Academy of Sciences? Because they
can pass judgment on what they"re handed and say yes, this is
okay, but are you going to give them the opportunity to
comment on what®"s not there?

DR. SUMMERSON: They have expressed that they do not
want to be asked if we asked the right questions or defined
the correct test program.

DR. BREWER: So someone®"s got to do that.

DR. SUMMERSON: That is what happens during the
guideline compliance assessment, and that is open to all
stakeholders and the public to tell us if 1t"s not enough.

DR. BREWER: Okay, thank you very much.

DR. ALLEN: Dr. Dreyfus, did you have a comment on this?

DR. DREYFUS: I think it happened.

DR. ALLEN: Okay, other questions from the Board?

Staff? Bill Barnard?

DR. BARNARD: Bill Barnard; Board Staff.

Jane, both you and Steve are earth scientists. |
was just wondering if there are any technical areas related
to site suitability that you think are going to be tougher to

deal with than others.

DR. SUMMERSON: Well, of course, I mean hydrology, let"s
be honest.

DR. BARNARD: Is that the only one?

DR. SUMMERSON: I wouldn™t say it"s the only one, but I
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think 1t"s heads and shoulders above the others.

DR. ALLEN: Other questions from the Board? Staff?
From the audience?

MR. MC QUIRE: Robin McQuire, Consultant.

Jane, do you have a list of the technical basis
reports that you anticipate will be submitted to the NRC and
the dates scheduled for them?

DR. SUMMERSON: I don"t have it on me. 1It"s iIn the
draft work scope, which hopefully will be going out any day
now. And 1 think the Waterfall diagram--

DR. BROCOUM: The Waterfall diagram was presented
several times to the Board, and I believe during the--also
that we gave out this morning.

DR. SUMMERSON: Now, it"s still draft. We"re still
working it with the site data collection people in terms of
when data is coming in, and some changes will certainly

continue to be made through the years.

DR. ALLEN: Other questions?
MS. TREICHEL: Judy Treichel, Nevada Nuclear Waste Task
Force.
We were told at least once, and possibly more, at
meetings that were held here iIn Nevada that there was a big

connection between the peer review process with the NAS and
public trust and confidence, that that was really one of the

ways that you were headed toward trying to build that. And
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we were told that we would be able to see--that the public
would be able to see the scope and terms of the contract
before it was finalized. Will that happen?

DR. SUMMERSON: Yes. As soon as | can pry that loose
from concurrence at headquarters, it"s going in the Federal
Register and 1t will be sent to everyone who has been
attending these meetings and expressing interest, and we will
be asking for comments before i1t"s finalized.

MS. TREICHEL: Okay.

DR. SUMMERSON: Although I did use your written comments
when 1 met with the procurement people to help draft 1t. So
I hope I"ve been addressing the concerns. But absolutely,
it"s a matter of getting It through concurrence.

MS. TREICHEL: Well, that was what we suggested, that we
wanted to see how i1t all came out. Okay.

DR. SUMMERSON: Absolutely.

MS. TREICHEL: Thank you.

MR. BLANCHARD: Max Blanchard.

Jane, 1°d like to ask just one question, and that
is It seems like some of the processes that have been used in
the past in the program have had difficulty getting out of a
loop in the cycle and i1t looks to me like one of the
difficult parts of this approach subjects the cycle to a
closed system to where you can"t get out of the loop with

respect to receiving comments through the peer review process
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where i1n each guideline, the situation could develop where
there®s a minority opinion. The minority opinions that would
be published along with that report would be advocating yet
additional information and analysis and more site
characterization, and 1t wouldn®t be surprising that
something like that would develop in a process like this.

Have you given thoughts about how you would be
dealing with that, which would then cause you to go iInto
another five year cycle of site characterization?

DR. SUMMERSON: The work scope requests that any
suggestions for additional testing or gathering of additional
data be explicit about exactly what uncertainty those tests
would be expected to address, so that the DOE managers have a
valid basis for their decision on whether to accept or reject
that recommendation. Ultimately, it is a DOE management
decision of the level of risk they want to take and the
argument they want to take on showing compliance.

MR. BLANCHARD: Okay. So are you saying that in your
report to the National Academy of Science review groups that
there will be a section iIn there addressing uncertainty which
will allow everyone to decide whether or not the uncertainty
iIs supported by technical analysis?

DR. SUMMERSON: Max, I"m not sure I want to say in every
report, because 1 haven®t been involved in drafting the

outlines for every report. But I would think that
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uncertainty, technical people, is going to have to be
addressed in every one of the technical bases, yes.

MR. BLANCHARD: Yeah. Well, the uncertainty analysis
would go a long ways--

DR. SUMMERSON: You know, other than the one of is it
located in a national park or something like that. But, yes,
they have been specifically requested, as | said, that any
recommendation for additional testing that is made needs to
be tied to a specific issue and an uncertainty as to how that
uncertainty will be reduced or what question i1t will answer,
not just a gee, i1t would really be nice 1T we knew something
about whether the moon is green cheese or not. We need to
know exactly, the DOE managers who make the decisions need to
know exactly what would be accomplished by additional
testing. And then i1t"s their decision.

DR. ALLEN: Carl Johnson, did you have a question?

MR. JOHNSON: Carl Johnson with the State of Nevada.

Jane, 1 was very disappointed in your response to
Garry Brewer®s question relative to the request of the
NAS/NRC for any comments they might have as a result of their
review relative to changes in scope of a particular study,
report or whatever.

It sounded to me like from your response in that,
you"re not going to request the Academy to do that. Then

it"s going to fall onto the rest of us as stakeholders to
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provide that information to some 1 think unknown or
unidentified organization at this point, because it appears
like the NAS process will essentially be a closed process for
outside comments or consideration of reports, documents or
whatever that have not been provided specifically by the
Department. 1| don"t know where we as members of the
stakeholders doing our technical evaluation of the site,
where we fit into that system.

DR. SUMMERSON: If 1 implied in my answer to Dr. Brewer
that the NAS process would be closed to technical
considerations by the stakeholders, I did not mean to do
that. 1 meant--what 1 was trying to say was we are not going
to present them with a technical basis report and the SCP and
say tell us 1f we, you know, did everything we should have
done from this vast menu.

But the peer review process--before the peer review
starts, the public will be, well, first of all, to nominate
peer reviewers, but also to submit any technical information
that they feel would be relevant on technical issues, to
raise technical issues that they feel we have not addressed
or raised, and in the opening, at least one and however many
are deemed necessary, meetings with the public, that peer
review panel will be soliciting presentations on technical
issues that it is felt have not been covered by the DOE 1in

our technical basis report. And you will have had that
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report for not a great period of time, but certainly a month
anyway, that would, you know, help you to make those
presentations.
So I don"t want to second guess and tell the panel
I think our stakeholders are going to be concerned about X, Y
and Z, so could you look at this. What 1 am asking the NAS
to do 1s to manage a process that allows you to tell them
what your concerns are rather than for me to try to speak for
you.
DR. ALLEN: Garry Brewer?
DR. BREWER: Brewer of the Board.
There are just a couple things that you have to
really understand about the NAS process. First of all, the

people are volunteers. The second thing is they will be
heavily academics, which is why they don"t take instruction.

I mean, your fantasy about specifying what the report will
tell you is just that, a fantasy. |1 mean, you have to be
realistic about i1t this. Having managed four or five of
these things over the years, it"s all you can do to keep them
in the same room at some point.

DR. SUMMERSON: Dr. Brewer, as the daughter of two
academics, | do understand what you are saying to me. What
we"re doing iIs what the advice that the NAS has given us,
that the work scope says what we need and want. Yes, they

can add anything they want to.
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DR. BREWER: And will.

DR. SUMMERSON: And will.

DR. BREWER: And delete a whole bunch that you want them
to do. That"s just a promise.

DR. SUMMERSON: I understand.

DR. BREWER: That"s not a question. It was a comment.
It"s sort of let"s be realistic about this process.

DR. SUMMERSON: 1 understand that what we are doing is
setting goals to try to meet. But the fact that it is likely
that we will fall short of the i1deal, I do not think is a
good reason not to try.

DR. BREWER: Thank you.

DR. ALLEN: Other questions or comments? Bill Barnard?

DR. BARNARD: Bill Barnard, Board Staff.

Jane, how are you going to deal with thermal

loading and site suitability determinations?

DR. SUMMERSON: 1I"m not. 1"m going to let Jean Younker
do 1t.

DR. BARNARD: 1°11 save that question for later, then.

MR. ERICKSSON: Leif Ericksson. 1°d like to speak in
this position as an ex-NRC staffer.

I headed up one of those panels and we actually had
three sub-panels, and i1t is possible to get some kind of
consensus. | share the concerns about the time schedule

involved, and I also share the concern about the bias aspects
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that have been coming through. 1t will be extremely
difficult to get a panel together that doesn®t include a lot
of biases that need to be dealt with.

My concern about the time, I think the more time
concerns involved with the NRC process is the internal
review. And It"s easier to get the panels to get the report
together than it is to get it through the internal review.
But 1 think that the schedule cannot drive your ambition to
seek a good scientific basis for your program. So I™m very
much In support of what you"re doing.

DR. SUMMERSON: Thank you. 1 have been assured by Dr.
Dreyfus in this whole process, that while the schedule is
important, i1t we come back with a valid well documented and
detailed reason why it"s slipping, he will accept that. And
I think it"s that the independent technical peer review from
the National Academy, you know, I can"t control them. So we

either are looking for an independent peer review or we"re

not.

DR. ALLEN: Dr. Cantlon?

DR. CANTLON: Yes, I°d like to get you to sketch a
little bit the iterative process between the site suitability

determination and the recommendation of the site to the
President. There®s a two year process in there. Now, part
of 1t obviously is related to the EIS incorporation. But is

there anything that you foresee happening in the technical
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side of the picture, particularly with incorporation of new
data?

DR. SUMMERSON: Well, certainly any new data that
continues to be collected will be considered. Licensing
activities will continue to be going on, and we"re very much
working closely together on that. So, you know, as 1 said,
we do recognize the possibility that new data might arise
that requires reopening something, and it could be data that
we find. We"re not closing the door on that.

DR. ALLEN: Steve Brocoum?

DR. BROCOUM: We"ve had discussions within the project
as to when the data cutoff would be. You know, some people
say three years, some people say two years, some say one
year. | think if any significant data shows up, certainly
that changes a finding we made in the past or changes your
concept of how the site is operating, it will not be i1gnored.

It can™t be i1gnored. So whether DOE finds that data or some
other party collects that data, it will not be ignored. We
have numerous cases of nuclear power plants when new data
comes up at the last minute, and of course Is not ignored.

And also we have a formal program that we are
required to implement during site characterization. That"s
performance confirmation. So prior to going--presumably
making the site recommendation report, and certainly prior to

submitting the license application, we will have a
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performance confirmation program in place.

DR. ALLEN: You mean if suddenly the water table goes up
600 feet, 1t"s taken into account?

DR. BROCOUM: That"s correct.

DR. ALLEN: Don Langmuir?

DR. LANGMUIR: Yeah, Langmuir; Board.

This brings up a related question. 1 would assume
that you"ll have things begin, such as thermal loading, which
will not be anywhere near completed when decisions are made
in "98, or even iIn 2001. Your budget shows a substantial
shrinkage in funding of site suitability evaluations as you
pass "98. Is there fTlexibility and will there be flexibility
in the program to keep these activities going, longer term
tests that start now or start in two or three years, and will
the money be available to work those programs and keep them
going beyond "98 or beyond 2001 perhaps, if you have to?
Thermal loading being an obvious example.

DR. SUMMERSON: The budget money that is identified for
site suitability evaluation relates to funding the
implementation of this process. When that drops off, that
does not directly relate to Susan Jones®s site research

dropping off. That"s a different budget item. So the site

program--
DR. BROCOUM: Let me make a comment on this.
DR. SUMMERSON: 1It"s a separate budget.
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DR. BROCOUM: Yeah, we have, even putting the five year
plan together where we don"t have the numbers iIn this, we do
have it in the internal version, we"ve allocated all of it,
siting to licensing to NEPA and to management and compliance.

Those are the four categories. We show high budgets for
siting in the early years, which then drops off after "98.
We show lower budgets for licensing, which then rise after
"98. In fact, to some degree, that is an arbitrary
assignment of numbers because a lot of the technical
information serves both needs. So what we"re doing iIs we"re
emphasizing suitability early so we"re showing that budget
under suitability. The same activities, when they continue
to go on, they"ll be shown under licensing iIn the later
years.

DR. CHU: This i1s Woody Chu.

Jane, 1°d like to follow up on the question just
before last on technical site suitability. In your viewgraph

on environmental quality, transportation and socioeconomic

19 just before you went into peer review, the last bullet seems

20
21
22
23
24
25

to be an implied equation, that is, the difference between
technical site suitability and overall suitability is merely
incorporation of the last three factors of environmental,
transportation and socioeconomics.

DR. SUMMERSON: That"s correct.

DR. CHU: Okay. That"s kind of satisfyingly crisp.



© 00 N oo g b~ w N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

77

DR. SUMMERSON: We have divided the DOE decisions into
three, and as Steve said earlier, this is anything other than
the site recommendation report, which is statutory in the
Act. It"s an arbitrary definition on our part. The other
two, the technical site suitability is defined as higher-
level Tindings on those guidelines covered in the SCP. The
overall suitability decision i1s defined as higher-level
findings on the remaining guidelines, 1.e. those related to
NEPA.

Now, the timing of that overall suitability
decision in relationship to the Secretary"s recommendation of
the site to the President could be months, years, days, fTive
minutes, you know, once that"s there, depending on where the
EIS 1s and the other things that go into that recommendation.

But that"s just the arbitrary definitions that we have made
to help make the process more transparent to our oversight
and the public as to what we expect to accomplish.

DR. ALLEN: Jane, 1 think we"ve had you on the hot seat

long enough. We appreciate your patience.

Let"s take a break for 20 minutes. We"ll reconvene
at 10:20.
(Whereupon, a recess was taken.)
DR. ALLEN: May we reconvene, please?
We"re going to start off with a short statement by
Garry Brewer.
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DR. BREWER: This is Brewer of the Board.

Two things that 1 wanted to clarify for the record.

The first is to publicly apologize for the sharpness of my
comments directed toward Jane Summerson. It was not directed
to her personally, but just what was being said. And for
that, 1 apologize.

The second thing, and 1 think this is really
important, the Nuclear Waste Technical Review Board is not
against peer review. In fact, we have encouraged peer review
and other kinds of airing and sunshine and ventilation from
day one, and comments about this particular form of peer
review are not be misconstrued at all. Wherever you can get
help, get it.

DR. ALLEN: Thank you, Garry. 1 misread the agenda
slightly this morning. It turns out we have not finished
with the DOE presentation, and Steve Brocoum has about five
or ten more minutes of material to add, and we"ll very much
restrict the questioning on that to get on with the rest of
the program.

DR. BROCOUM: 1 want to make a comment here. We"re
talking a lot about, you know, In these reviews with the

National Academy and others, the implication iIs we"re trying

to reach a consensus. We"re really not trying to reach a
consensus. In my own personal view, 1 don"t think we"re
going to necessarily reach a consensus on this program. What
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we"re trying to do is show people we"re doing a credible and
a good job.

It is our job as DOE managers to take all points of
views and make decisions. Decisions can be that we have
enough information to make a high-level finding, for example,
or we don"t have information, we ought to get more data, and
that may impact the schedule. So that®"s our responsibility.

We"re willing to take that on. But we"re trying to get all
the help we can.

And so at least i1t came across to me that in some
of the discussion about the National Academy, we"re trying to
reach a consensus. We"re not trying to reach a consensus,
and I personally gave up--you know, I don"t think In a
program of this type, you will reach a consensus. What we"re
trying to do is get understanding.

Before I go to the expert judgment, 1 want to make
one other comment because of some comments again that Dr.
Brewer made about the less information. 1 had a question
this morning about the ESF. | wanted to make that point
again. | think 1 made it the last time 1| was in front of the
Board. We are having more information from ESF than was ever
contemplated in the SCP. For the audience that may not have
been here last time, In the SCP, we had two shafts 12 feet in
diameter, 300 feet apart, going down the Topopah Spring, and

no more than two miles of drifting.
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So 1 think whatever final configuration we come up
with, we will have more underground information than we ever
envisioned in the SCP base case.

Now, 1°"m going to talk a little bit about expert
judgment, and 1"m really talking about expert judgment from
the project perspective, how we think we"ll be using expert
Jjudgment.

The Board has in their December, in their Tenth
Report, gave us some comments about expert judgment
concerning numerous critical i1ssues that cannot be resolved
by data alone. And, you know, when you"re dealing with the
geologic system and predicting for thousands of years, you
obviously require substantial input of expert judgment. And
I think we all know that it"s used extensively day by day by
scientists, managers and everyone else without even
necessarily realizing they"re doing that.

The Board focused on the use of explicit and
formally solicited expert judgment by the DOE in various
studies, particularly in the PA area, and the Board has
expressed concerns what that methodology might be, that we
need to iIncorporate expertise outside of DOE, and that to
have a successful licensing process, that we need to have
some agreement between the DOE and the NRC on the kind of
process we will use.

The NRC, of course, has views on expert judgment
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also. 1t has been used extensively iIn analyzing safety
issues, and examples are the seismic hazard on the east coast
where studies done by Livermore and EPRI were used. The
Atomic Safety and Licensing Board uses experts in the context
of expert testimony during the hearing process.

The NRC has a NUREG on peer review, 1297, where
they say because of several unique conditions inherent to the
geologic repository system, expert judgment will need to be
utilized in assessing the adequacy of work. Peer reviews are
a mechanism by which these judgments can be made. They
relate peer reviews to assessing expert judgment.

There i1s also another NUREG from the NRC. The CR
means that it"s a contractor report, so i1t"s NUREG/CR-5411,
which means that it does not necessarily reflect the NRC
position, but reflects the contractor®s position.

But in that, it says expert judgment is likely to
play an important role iIn identifying and screening events,
scenarios, developing and selecting models that characterize
the geology and hydrology of the repository system, assessing
model parameters, collecting data, and making strategic
decisions about the repository. Most of this refers to the
technical aspects of the program, with the possible exception
of the last phrase.

It goes on to say that we could enhance

responsibility and accountability because you have a well
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documented, systematic process.

From our perspective, expert judgment--you know,
for most routine areas, i1t"s implicit you hire experts, you
pay them because of their expertise, and you expect them to
use their expertise iIn their fields. But you can have
explicit use of expert judgment and can do it in an informal
or a formal structured way, and you may have formal
elicitation.

We believe that technical peer review constitutes
one means of obtaining expert judgment, as stated in NUREG,
as the NRC stated in NUREG 1297.

In evaluating site suitability, we"ll be doing, and
as Jane went through, three basic processes. One is we will
have a technical process where we evaluate uncertainties,
where we look at alternative conceptual models, where we need
to decide whether additional testing will help us understand
and reduce significant uncertainties, the technical area.
That was basically the first box on Jane"s diagram.

Then we"ll have a regulatory area where we do the
regulatory assessment. That"s what this is trying to
explain. And finally, the DOE managers have to make, In my
case, have to make a recommendation to the director, and the
director has to make a decision regarding findings. Three
major steps.

We see clearly in the fTirst step that formal
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elicitations of technical experts, both internal and external
to the program, on controversial topics which have large
uncertainties, that prior to development of technical basis
documentation would be useful. And examples are volcanism
where we"re planning to do elicitation this year, and 1 think
we"re planning to use outside experts on that panel; seismic
hazard analysis where we"re planning to also do a formal
elicitation, and the fact that we needed to describe that
process was one of the comments that the NRC gave us 1in
refusing to review a technical report--a topical report on
seismic hazard. And finally, in the ground-water travel time
area, some sort of an expert elicitation is being planned
there.

So in some areas where there®s large uncertainties
or are very controversial such as these, we will use formal
processes of expert elicitation. All the areas where we"re
going to produce these technical reports, we will do the peer
review, as Jane described, through the National Academy,
assuming that contract is put in place.

For the guideline assessment, that®"s the regulatory
and policy part, the second, 1 guess, box on your chart, we
are not planning to use formal structured expert judgment iIn
those, but we are planning to publish along with the
decision, a rationale. And that was one of the major

comments that came from one of the workshops that was led by
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Jane.

Also 1 think, listening to Jane"s presentation, we
will have lots of iInteraction with the interested parties and
the public as we develop these, including documents for
comments.

We think expert judgment is iInherent in complex
analyses, and we think that formal elicitation would be
useful in dealing with technical uncertainties that are
significant i1n establishing the technical bases that we"re
going to use for preparing our assessments.

So in the technical aspects of the program, such as
volcanism and seismology and ground-water travel time, we see
a clear use of formal elicitation.

So basically, in conclusion, we will focus on
technical issues and provide issues for consideration iIn
developing our assessments. These results are not decisions.

We view expert judgment evaluation, however they®re done, as
decision aiding, and we feel that managers, like Dr. Dreyfus,
need to be free to consider other information that may be
relevant to an appropriate manager reaching that decision.

Also, and the reason this here, managers need to be
able to understand and explain the basis, for those that were
around iIn the "90 to "92 time frame, we had some very complex
ESF alternative studies, the Calico Hills risk/benefits, the

ITE, Integrated Test Evaluation, that became very complex and
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the only people that can clearly explain in front of the
Board were the decision analysts. So since DOE is
responsible for the program, the kind of process we had has
to be one that DOE can take ownership of and DOE can take
responsibility for.

So that"s really all 1 have to say about expert
judgment. We don"t have an overall policy as a program.
There were recommendations that came out of the workshop in
1992 which included things like training, having guidelines,
several others, five or six recommendations. There was a
letter from HCNW to the Commission in July of "91 that had
some insight into expert judgment. There was an NEA workshop
in October of "92 that I attended from the Department in
Paris.

And we are, now that we"re reorganized, expressing
in the program how in the programmatic sense we may, If we
want to come out with any formal guidance, we ought to have
guidance on the issue of expert judgment, but not necessarily
specific procedures. So that"s all I can really tell you at
the time. My viewgraphs really reflect how the projects,

i.e. Yucca Mountain project, is intended to use expert

Jjudgment.
DR. ALLEN: 1I*d like to move on just as fast as we can.
Are there any burning questions from the Board? Do you have
a burning question?
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DR. BREWER: Yeah, 1 have a burning question. 1™m
confused. On the one hand, 1 think I heard this morning iIn
the comments from Dan Dreyfus you®re going to do as much as
you can do by "98, and then the decision is going to be made.

But then In your comments previous, the comments
here, Jane®s comments, there is the assurance that it things
don"t work out, you"ll continue doing the work, putting
information together. [If the NAS comes back and says you
need five more studies to get this thing in shape that we can

sign off on, you"ll do the five more studies.

Now, are we going to decide in "98 or not? That"s
the question. | don"t get it.
DR. BROCOUM: Dan is in the room. 1 don"t see him.
He"s not here. Okay. I know he"s around somewhere. I™m
giving you my own--1 can"t speak for the rest of them--my own
personal opinion is that we will, 1If the information is there

to make a high-level fTinding and the peer review more or less
says that and we go to the Board, like your Board, and there
aren"t major problems, then we"ll make that finding. If that
information iIs not there and we can"t make the finding, then
we will not.

Dan i1s now walking down the aisle. Do you want to
repeat the question?

But we have a schedule. We"re working hard to a

schedule. 1 think--you know, when you have a very short
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period of time to do something, you really focus and you
decide what"s really important. And so part of the schedule
we had 1s to get the collective community In our program,
which is very large and very diverse, | guess 2,000 people,
to focus on things that are really important, and that"s what
we"re trying to do.

DR. ALLEN: This i1s an important enough question that I
think, Dan, you perhaps ought to comment on it, or you might

want to repeat it.

DR. DREYFUS: Well, 1 didn"t hear the question as i1t was
stated. 1 just got an interpretation.

DR. BREWER: 1 thought you were in the room or 1 would
not have asked it that way.

DR. DREYFUS: 1 intended to be in the room.

DR. BREWER: Basically, it"s my confusion in listening
to your crisp presentation, you are doing a lot of very
interesting things in terms of the management of this
project, to get priorities set, to get things focused, to get
it to work, and that"s fine. And 1 infer from that that
there will be a decision in 1998.

Then we hear other presentations from Steve twice
and from Jane Summerson that, well, If it doesn"t seem to be
working out, if the NAS doesn"t approve, we certainly won"t
do anything, we will pay attention to the additional studies

that are needed, and so on. So it"s confusing. Are we going
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to make a decision or not?

DR. DREYFUS: Well, 1 guess this requires a
philosophical response, 1"m afraid, and it"s not going to be
quite as crisp.

When 1 came into the program, it was very clear to
me there was a whole lot going on that had no convergence, no
probable convergence in our time. ITf it hadn"t been clear to
me, 1t would have been brought forcibly to my attention by a
whole lot of people who are in a position to stop this
program tomorrow.

My view of the situation is that i1f that
perception, if that kind of a picture persists, that a whole
lot of very interesting work Is going on, but nobody
understands how it will fit together, and if anybody steps up
and says gee, | think you ought to do "X, we add it to the
agenda. We don"t necessarily do it. We don"t have enough
money to do it. But sometime between now and decision time,
we"ll do anything anybody brings to the table, which I think
IS the picture that the world has of this program.

Then I am advised and 1 believe, and 1"ve been 1iIn
Washington long enough that I know when to believe people and
when not, that this program will never get to "98 as we know
it. Somebody will decide there"s another way to do
something.

Now, the question then rises can this program be
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made to do something, and with the criteria that people
understand what®"s going on and have some i1dea of when i1t"s
going to end and what the steps are, that society is willing
to pay for it, and 1t"s a cash flow problem, not so much a
total cost problem, the faster you do it, the cheaper it is.

But there is a cash flow exercised here, and 1 think, and my
experience in Congress last year is that the profile that we
had before Congress last year pretty much is 1t. 1 don"t
think we shot low. So I think that that gives us a dimension
of what can be expected over the next few years.

And then there is clearly a social tolerance time.

And 1f you don"t think so, you haven®t been iIn the same
rooms | have, and we have court cases, people do not want to
wait forever to find out i1If this can be done.

So now you say, well, what can 1 do? And clearly,
you"ll start with an arbitrary set of deadlines, not entirely
arbitrary, the best judgment of the management of the
program, which is where we started, people who have been with
this program collectively many, many years, and | said what
can you do. Let"s go and look at what has to be done, and
that gets you back to the documents, what has to be done.

And what can be done, what has to be done, and can we iIn fact
give a credible document to the Nuclear Regulatory
Commission, which is the end point for this game, and can we

do 1t in how much time.
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I did not give them a schedule. | gave them an
idea about how much resources 1 thought we“re likely to be
able to get. At that time, that was a guess. At this point,
I have a fair amount of confidence that that"s about it,
because 1"ve had a Congressional budget cycle. 1 told you a
year ago | had to do that budget cycle now, not later after
we did reorganizations or whatever, and that"s why, because 1
needed that information. 1°ve got it.

Now, nobody in their right mind would suggest that
iT the Nuclear Regulatory Commission tomorrow were to say
what we see in these documents--and the documents are not yet
done, you®ve got drafts in front of you of some of them--what
we see In these documents will not get you a docketable
application, that we*d say well, fine, we"re going to file It
anyway. That would be ridiculous.

On the other hand, I am not willing at this point
to suggest that, gee, i1t sounds like 1t"s going to be hard to
do, so let"s change it. The way you manage It IS you set
some rational guidelines, some rational schedules, and you
manage to the schedules, you change the schedules when you
know why you changed them. And at this point, 1 don"t know a
reason to change our schedule.

And what Jane said today is pretty much what 1 have
told everyone in the program. That i1f you come to me and you

tell me this can"t be done because we found "X and now we
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have got to do stuff that we didn"t have in this plan, that I
will go and tell the Congress and the world and the Secretary
that 1t takes more time and it takes more money, and they"ll
do what they need to do. But I want to be able to tell them
it takes more time and i1t takes more money because this
happened, not just we threw the work over iInto the next
Tiscal year because we didn"t quite get it done, or we didn"t
quite have enough money to do it, or whatever.

So that"s the difference. We"re going to manage to
a schedule, and we"re here seeking input. And i1If anybody in
a position to give us input tells us 1t isn"t good enough,
we"ll see what"s good enough. We®"ll price it out and we"ll
go back and report that that"s what®"s good enough.

So I have no problem saying what we thought it was
good enough has proven not to work, but 1 want it proven not
to work, not just another suggestion that perhaps in another
ten years and another few billion, we could do a better job.

DR. ALLEN: Thank you. 1 think that does clarify to
some degree the point. May we move on?

DR. BROCOUM: 1 just want to make one comment. A lot of
people say they weren®t able to get a copy of that five year
plan, that they ran out. So we"re trying to print another
hundred and we"re trying to have them here after lunch.

DR. ALLEN: Thank you, Steve.

We should now move on to Malcolm Knapp of the NRC,
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that 1s, the Nuclear Regulatory Commission.

DR. KNAPP: 1"m Mal Knapp.- 1°"m with the Nuclear
Regulatory Commission, where I"m in charge of the Division of
Waste Management. 1In the next 15 or 20 minutes, | hope to
give you some of our views on DOE site suitability plans. |
hope to address the concerns that the Board has raised. 1°ve
changed the order a little bit.

I want to talk a little about the interface we
anticipate having with DOE, some of our concerns as a
regulator, and a couple of comments we have on the
implementation of 950, perhaps as friends of the court.

1"d like to note that we are still learning about
what®"s going on. It seems as though I"1l come to meetings
like the one today and DOE will make a couple of
presentations and 11l make one, and I know about 10 per cent
more after the DOE presentations than I did before 1 wrote my
talk. So the program is changing. We are still learning.

So things that I have to say are preliminary, and 1t 1 come
before you again in a month or two, I would expect 111 say
something a bit different.

I also note that much of what 1 have to say today I
think has already been ventilated at least iIn part by
questions by Board members and others. 1 think you®"ll find
we share a number of the concerns that you have.

Before 1 get to the concerns, though, 1 would like
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to make sort of a general remark on now the program approach
and site suitability work, and that is in general, 1™m
encouraged by it. [I1"ve been back involved in the high level
program for about six months, and a couple of the concerns
that 1 had early on in my first look were that DOE did not
appear to be well focused, nor did they appear to be well
coordinated. And I see the benefit of this program in part
as bringing focus, coordination and integration to this
program, and 1 applaud that. And I want to make sure before
I begin to pick away at some of the smaller pieces, that you
understand that overall, I am pleased by the way things are
headed. 1 hope that DOE doesn®t get caught with the devil
and the details. But the initial scheme seems to me to be a
good direction to go.

Speaking about the DOE/NRC interface, one of the
first points to be made is that we regard the implementation
of 960 as a DOE responsibility. They are going to be making
their decisions on site suitability. We become active, of
course, iIn the licensing process. And for that reason, our
focus on their site suitability work will be as they develop
their prelicensing information in support of their
application. Therefore, we will be looking at it with
respect to 10 CFR 60.

With that in mind, and thinking about the

interface, | have some concerns about how they"re going to
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issue their pre-licensing products, and some of those were
resolved a bit this morning by some of Dr. Summerson®s
remarks. But again, we"re bringing this into focus, and one
of the strong actions NRC will be taking over the next months
iIs that at every step iIn this process, it"s my intent to
interact a lot with DOE. We"re going to be reviewing the
Tive year plan carefully, we will be reviewing their
technical implementation plan, now due I believe in November,
carefully and we"re going to be commenting on areas where we
believe we have concerns or where we think they may be moving
in a direction that will not lead to a sound license
application.

To give a little background for a couple of
comments 1°m going to make later, this is the I hope current
version of the site suitability decision, waterfall diagram.

We put this one together because 1t"s a little simpler than
the DOE version.

The only point really to be made here is that among
the higher-level findings, one which will be coming In now iIn
less than a year, | believe i1t"s coming at the end of fiscal
95, not calendar "95, will be their high-level finding on
surface processes. We see the high-level findings as the
focal point of the DOE site suitability program, and so our
interaction and our comments are largely focused on those.

The next viewgraph you"ve already seen. The
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interaction that Dr. Brocoum mentioned, the recognition that
960 and 60 are not inconsistent. We have no difficulty with
that. We see the data collection analysis steps coming
together with these steps, synthesis, technical report,
external review, and then coming into the suitability
analysis and the regulatory analysis.

One of the things 1 would note, as | think Steve
Frishman would remind me if 1 did not, is that the agreements
with the NRC here will be resolution, not closure. The sorts
of agreements we anticipate we would reach would be DOE has
taken as much data and done as many analyses as we think are
necessary at this point. We would not expect that we would
reach closure on issues. That must wait of course until the
licensing process.

Now, here I"m still interpreting a bit what DOE is
doing. And please correct me if I misinterpret. The
viewgraph that Dr. Summerson spoke to at some length I think
is a blow-up of these two bullets, and that is their
suitability evaluation process. And 1 will not take up your
time with reiterating what she has said about development of
the basis, the review, involvement with the National Academy,
public comments and what have you, although I would note one
thing. This is the viewgraph 1 received from them on--1I
think took away on a presentation on the 28th of September.

You notice the word observation. 1 believe your current
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viewgraph says participation, and that"s commendable.

DR. SUMMERSON: And instead of address public concerns,
it says, | believe, address external technical--1"m sorry,
there®s another change there. Instead of addressing public
concerns on that technical basis, 1t"s addressing the
technical i1ssues raised by the external--these are just words
to try to clarify understanding.

DR. KNAPP: Right. But that leads to a couple of
points. As | said, not only are we still learning about the
program, the program and the plans are changing as we learn,
so that i1s one of the reasons our comments are preliminary.

But another thing that I"ve noted, which I commend,
is I think here, DOE was responsive to a strong desire for
public participation as opposed to observation. And watching
this process develop as we go out to these meetings, 1 am
getting at least a feeling that DOE is attempting to listen
and attempting to be responsive. 1 commend that and
encourage it to continue.

But going back--now that I"ve said something good,
I have to turn this around. [I"m concerned about this process
because 1 see much of this process as being isolated in these
areas on this viewgraph, which leads me to the concern that
ifT 1t works out this way, by the time that DOE brings us a
regulatory analysis, they will have gone through one, perhaps

two public comment periods, a peer review by the National
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Academy of Science, or however that finally works out, and
bluntly put, I"m concerned we might be faced with a fait
accompli.

For that reason, it iIs my intent that we will be
heavily involved in the public participation here, and in
public comment here. Now, iIn the best of all possible
worlds, it would be very nice if DOE could put a package
together and then we could review It as regulators. 1 don"t
think we can afford to wait. 1 don"t think it would really
be responsible for us to wait.

IT we think that DOE i1s headed in a direction,
regardless of 1ts merits for site suitability, which does not
lead In our view to the completion of a successful license
application, I think we need to tell DOE as early as
possible. 1 think we"d have good reason to be faulted if we
are not.

So exactly how we will interact still remains 1
think to be worked on as we learn more about DOE"s process,
and as we review 1t. But one message I°d like you to have is
that 1t"s my intent to review these things early and
intensely, and i1t my understanding I think that the surface
processes report will be out In February is correct, then
we"re going to be getting into that in February. We will not
be waiting until it finally gets into the last steps.

I mention a couple of concerns that I have as a
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regulator, and these concerns are again somewhat modified by
what 1°ve heard this morning. As 1 think most of you are
aware, DOE is focusing on qualifying and disqualifying
conditions and may or may not be setting favorable and
potentially adverse conditions aside.

Again, with respect to DOE"s responsiveness, | was
pleased to hear that you will reconsider using favorable and
potentially adverse conditions.

The reason 1°"m concerned about that is that | see
these as having a significant role iIn the license
application. These things appear in 10 CFR 60 and will need
to be considered, and I think that i1t is very much in DOE"s
interest to ensure that in developing the site suitability
decision, they do not neglect or back burner the favorable
and potentially adverse conditions to the point that they
will have been left out of the picture and not fully
considered when they bring in the license application later
on.

I have no disagreement with the focus on qualifying
and disqualifying. My only concern is that the others not be
neglected to the point where you look around one day and find
out you do not have the technical basis that you hoped you
have to suppose these.

And similarly, recognizing at least Iin my view what

DOE is doing here is a management decision to try to make iIn
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1998, 1 think Dr. Dreyfus has said this morning does i1t make
sense to continue. Well, In my experience, the quality and
completeness of the information that you need to make a
management decision are not necessarily anywhere near as
severe as the quality that you need of information to support
your case in an adjudicatory process.

So a concern I have here is that DOE is careful,
and 1 think this i1s something the Board already mentioned, 1In
fact be sufficiently complete, have sufficient quality
assurance work done with it, that if they wish to use this
data later on, or these analyses to support the license
application, they will not find that, in fact, they have to
go back and repeat them because the quality of work simply
cannot be demonstrated to be good enough to support an
adjudicatory hearing.

A few comments on the implementation of 960 itself.

Again, I"11 be interested in how these are fTlushed out by
what DOE does iIn the development of the program.

We"re a bit concerned that the higher level
findings may have difficulty in actually meeting the
expectations of the public or the Board or others. With the
amount of data currently available, it"s not obvious to me
that the higher level finding, as described this morning,
this is good, for example, the qualifying condition is

present, we don"t foresee anything coming at us in the future
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that i1s going to cause it to be absent, 1t"s not obvious to
me, based on what I now know, that they can reach a higher
level Tinding on some of these qualifying conditions with the
information currently at hand. And iIn some cases, for
example, surface processes, | believe they will be dealing
with the information currently at hand simply to be able to
get 1t to a point where they can finish this by the end of
fiscal "95.

That leads me to the next concern, that tight
schedules may limit the data and the analyses that they can
perform. This was--a comment again, to change this a little
bit, results from a conversation that 1 had with Lake Barrett
about two weeks ago. He called me and he had just finished a
meeting, 1 believe, with some DOE people out here to exhort
them to make progress on the tunnel boring machine, and he
wanted to make sure that the NRC got the message that he had
in mind when he gave them that exhortation.

He said he gave them three priorities. The first
priority was safety. The second priority was procedure, to
include quality assurance. The third priority was schedule.

He wanted to use a schedule to keep things moving, to force
action, but his first priority was safety and his second was
quality assurance to do the job right, to do it properly.

Again, | found that encouraging and 1 would encourage

DOE to continue in that process so that the tight schedules
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do not wind up becoming limiting. Again, 1 think I"m saying
very little that was not already said in other ways.

I*m concerned that some of the bounding decisions
that DOE wishes to reach may be very difficult to make. And
that relates in part to a concern that some of the higher
level Tindings may not be separable, to go back to the
earlier schedule that finds findings in particular areas
changing at different times with the waterfall diagram. And
11l return to 1t for just a moment.

It"s not clear that these things In fact can be
made separately. 1°m not sure that it"s possible to make
some of these without consideration of other aspects of the
repository, perhaps most of all the total system performance
assessment. Now, | recognize there will be performance
assessments performed about annually as DOE continues the
suitability, but whether they will be extensive enough to
support conclusions reached in high level findings is
something that I"m concerned about, and that"s something that
we" 1l be looking at carefully as we look at the DOE products
that are coming in.

To talk about one of those in just a little bit to
illustrate my concern, let"s again return to surface
processes coming in in a year. |1 believe that DOE will be
reaching conclusions, 1If my understanding of the draft of the

Tive year plan i1s correct, on about five conditions
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associated with three guidelines, qualifying, disqualifying
and erosion, qualifying on surface characteristics,
qualifying and disqualifying on hydrology, and 1°d like now
to expand on that a little bit and talk a little more about
erosion iIn particular.

And here, 1"ve taken the liberty of paraphrasing
some words in 960 and combining them. The gist of the
qualifying condition; erosional processes at the surface are
unlikely to cause radionuclide releases greater than those
allowed under EPA standards and NRC regulations. Again, this
IS a paraphrase, but if you look at the qualifying condition,
you look at the reference to I think 960.4-1, that"s where it
comes 1in.

Well, this i1s going to be an interesting conclusion
for DOE to reach. |If they reach this in the fall of fiscal
95, that will be three months before, optimistically, EPA
has completed its final version of the high level standards,
and a year and three months before NRC has made any necessary
changes 1t needs to make to 10 CFR 60. Now, that doesn"t
mean you can"t do it.

But what I think it means to me iIs you"re going to
have to take your worst case scenario in terms of how
rigorous EPA will be and how rigorous NRC will be, and then
reach your higher level finding and the qualifying condition

with enough conservatism and bounding assumptions so that no
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matter how conservative we are reasonably likely to be, you
in fact can find that qualifying condition to be present and
unlikely that it will change in the future.

That may turn out to be a tall order. Perhaps not
in this condition. 1 think surface processes are an
appropriate one to start with. |1 think in the concept of
separability, they"re probably as likely as any of the HLFs
to be separable. But i1t does speak to the fact that your
bounding assumptions and your conservative assumptions may
have to be pretty conservative, and I"m concerned that DOE is
going to reach a closed set. That is, by the time you make a
sufficiently conservative assumption, that with the slack you
have to cut everywhere else in the program for that
assumption to work, you may find that you can®"t meet that
assumption at the site. 1 think that"s going to require a
lot of very careful attention and, again, another area where
we plan to be watching closely.

On the other hand, the disqualifying condition
looks like something that"s pretty straightforward, frankly.

I mean, that"s separable. 1t"s not like other things.
Either you can or cannot get down at least 200 meters below
the surface, and that"s one where we would be more optimistic
you could reach a finding on that condition.

That really concludes the views we have at this

point. 1°d like to summarize with a couple of comments.
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We"re still changing these things, our comments, as we look
at the program. | think the program is frankly--1 think to
try to accomplish what DOE has set out to do in the time
table that they have is going to be challenging to say the
least, and I wish them every success.

We will work closely with them, and when we find
inconsistencies or holes on a detailed basis, we"re certainly
going to share them with DOE and we"re going to share them
with you.

That concludes my remarks. [17d be happy to answer

questions, if 1 can.

DR. ALLEN: Thank you. Questions from the Board? Don
Langmuir.

DR. LANGMUIR: 1°d like to get into some of the details,
iT 1 could. One of the major NRC regs applies to ground-

water travel time, and the need for that to satisfy the 1000
year or greater arrival.

My understanding is NRC"s definition of a disturbed
zone is key or integral to that definition, and that we"re
looking at a definition of a disturbed zone which was written
ten years or more ago. If that definition as 1 understand it
is still applied, and it seems to be still applied by NRC, it
makes the whole repository, the disturbed zone, under a high
loading scenario, and may make the travel time zero in the

worst case just because of the definition that NRC 1is
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requiring DOE to use. 1 wonder how you feel about that, and
iT NRC i1s reconsidering defining the disturbed zone as a
starting point for travel time.

DR. KNAPP: First, you"re right; i1t was written, in fact
I wrote it or had a major hand in it 15 years ago. Somebody
once said one of the things that you should do in the federal
government is to stay around long enough to realize the
consequences of your actions.

I*m not going to take up an awful lot of time. If
the Board wants, | can be eloquent on why we put it in there
and what we had intended. But the fact iIs we were more naive
about geologic disposal. We were looking in those days at a
different set of sites, and the concept of--and we had
different technical information, which I"m not sure over the
intervening 10 or 15 years has been fully supported.

To answer your question briefly, I am taking a look
at exactly how useful the disturbed concept is or whether or
not 1t"s properly applied. Now, I can*"t tell you what the
Commission might decide, and 1 have not had my staff develop
enough information that I"m ready to say anything one way or
another.

I can tell you that your concern is valid, 1t"s one
that 1 share, and 1 think we need to ask are we iIn fact
throwing out the baby with the bath water. Have we iIn fact

created a disturbed zone which makes it impossible to have
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any ground water distance at all. 1 think It needs to be
asked. That was not our intent when we put it together in
the regulation, obviously, and 1f It turns out we don"t need
that intent because of our increased understanding of
technology, we"ll revisit it. That"s all I can tell you now.

DR. LANGMUIR: 1t leaves us with the peculiar problem
that the disturbed zone, which perhaps is the best thing
we"ve got at the mountain to isolate the waste, iIsn"t
considered as part of a beneficial aspect of the system. It
isn"t considered for its usefulness in i1solating the waste if
we start the timing from beyond i1t.

DR. KNAPP: Well, as a matter of fact, that was exactly
the argument we thought would be made, which is why we wanted
to start the timing beyond i1t. We were very skeptical of the
technical merit of that argument. You know, It may have
tremendous merit.

The problem that we had at the time was that we
foresaw an argument should we start the ground water travel
time at the edge of the repository, and should we be in a
repository with what amounted to aquacludes above and below
and beside i1t, which was certainly contemplated in those
days. And I™"m talking about a saturated repository. That
the licensee would come iIn and say hey, the way this works,
we can meet the ground water travel time in the first ten

feet, and the rest of the site could be swiss cheese.
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Well, that"s fTine except as we all know In this
room, is this thing goes through the thermal cycle, exactly
what would happen to an aquaclude is certainly beyond my
ability personally to perceive, and so we wanted to forestall
that argument. We wanted a measure of the quality of the
site 1in which we could have some confidence that as time
passed, would not have run the potential of being
dramatically changed.

Now, 1°"m not saying 1t would be changed at that
end; 1t"s iIn our ability to predict it. So what we had iIn
mind was to try to force the issue for ground water travel
time to be something that could be measured. That"s why we
use pre-emplacement ground water travel time, something that
we could look at with some confidence that as the site
progressed through the millennia, we"d have something that we
would have some confidence, based on measurement of existing
information, would be unlikely to change.

As 1 said, that all was predicated on information
we had at that time, based on those sites and those analyses
that suggested that perhaps of the controlled area, 10 per
cent might constitute the disturbed zone. So we"re going to
have to go back and take another look at that. As | say,
that"s a legitimate challenge to that particular part of the
regulation.

DR. ALLEN: Any other questions from the Board? 1 think
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Our next presentation is by Steve Frishman of the

Nevada Nuclear Project Office.
MR. FRISHMAN: As is often the case,

viewgraphs to bore you with.

I don*"t have any

Just as Mal has been doing, I°ve been trying to

interpret this whole site suitability process from the very

first time 1"ve heard anything about i1t, and I don"t know

whether 10 per cent new knowledge every time is the right

number, but there®s certainly new and sometimes startling

knowledge every time 1 hear anything about this developing

site suitability process.
I think what I want to do today

sort of In context of some things that we

IS put my comments

heard today and

things that 1 tried to listen to very carefully that are sort

of new statements within the context of the description and

discussion of this process. 1 think your
brought out some of the things that 1 was

111 just touch on some various
interpreting out of the proposed process,
real concerns that I"ve got. Many of the

I think Mal did a good job of explaining,

large number of the concerns the way they"

questions earlier
interested to hear.
aspects of what 1™m
and some of the
regulatory concerns
and we agree with a

re stated.

Let"s start out with the idea that as now I"ve

heard stated first a couple weeks ago and

now It"s getting
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more and more firm in the rhetoric, and that"s the technical
site suitability decision iIs a business decision. It"s a
decision, as | heard i1t described a few days ago, a decision
whether to continue to investment towards the license
application. And that in i1tself 1 think Is an interesting
approach, and when 1t"s coupled with the second statement
that was made a couple weeks ago, beyond the one about
technical site suitability being a business decision, and
that"s that the decision to submit a license application is
the safety decision.

Now, that brings me to kind of question why that
difference is set out there, because in reality, being a
technical site suitability determination In 1998 or whenever
it 1s done prior to a suitability determination and a
Secretary®s recommendation, is iIn fact the support ultimately
for the Secretary®s recommendation. And the Secretary®s
recommendation certainly is not a business decision. The
Secretary®s recommendation must, under the Nuclear Waste
Policy Act, be a safety decision.

So I"m a little bit confused about how the
rationale i1s developing, and I"m beginning to see that it
seems almost to be developing because it has to be used to
bridge various portions of the puzzle that maybe we"re not
seeing very well. But that"s one that I think needs to be

held up front because technical site suitability at the,
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well, nominally 1998, two years before a--or three years
before a safety decision iIs made, what is going to be done
within that period of time that will improve the quality of
the safety decision.

Technical site suitability was stated to be done,
unless something new turns up, and three years later after
the rest of the guidelines have been applied--and 1711 talk
about that a little bit later--then you all of a sudden come
to the ability to make a safety decision. What"s happening
in that period of time that takes you from a business
decision to a quality safety decision? 1 don"t get it. So
that"s something I think that needs to be considered iIn the
whole scheme of this process.

Now, I heard another bridge statement today, and
I1"ve been trying to figure out what it means and 1 think I™m
beginning to get it. And that®s that Steve Brocoum said that
960 i1s more focused on the site, while 10 CFR Part 60 i1s more
focused on performance.

Well, 1 want to show you sort of a stream of logic
that shows that this really can™t be, but 1 think I"ve
finally figured out why this bridge had to be built, and I
had not heard it before. 1 think i1t has to be built to
defend the concept of separability of guideline decisions.

It seems to be that"s about the only way you can do it if you

make the interpretation that that"s the difference between
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the two.

But let me show you how it doesn"t work. For a
technical site suitability determination, what you"ve got to
do is make a determination that the site i1s not disqualified
or you have to make a determination that the site meets the
qualifying condition. You have to make both of those
decisions.

Now, iIn order to demonstrate that the site meets

the qualifying condition in all of the guidelines which are

applied in technical site suitability, the qualifying
condition iIs a performance condition. It"s one that
essentially says, just as Mal showed, says that under this

guideline, the site will meet the release standards of both
EPA and NRC regulation, and that"s about 1t. That"s about
what the qualifying condition says. And that is a
performance determination.

So how can you be i1n a situation where you“re
trying to separate the pieces out, have separability among
the guidelines, and at the same time, try to insist that i1t"s
a site, really just a site factor, but you®re really making a
performance determination that requires understanding the
Tfull gamut of the site.

And it also requires another thing that was pointed
out in the NRC"s recent letter about the PPA; it also

requires that you factor in the waste package iIn order to
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make that performance determination, and nowhere in technical
site suitability are we dealing with a waste package. We
don®"t know what that waste package iIs, and according to DOE
schedules, we won"t know what that waste package is.

So we"re to the point where I think in 1998, the
technical site suitability decision is going to, almost of
necessity, if 1t"s going to be defensible at all, is going to
have to say we don"t think 1t"s disqualified, but we can"t
demonstrate that i1t"s qualified because we don"t have enough
to do a credible performance assessment because the program
has not even been scheduled to give us enough to do that.

Now, I guess what 1"m saying is you can"t have it
both ways. You can"t say that the guidelines or that 960 is
more for the site, when iIn fact you®re trying to make i1t work
for performance when you don"t have the information and
knowledge capability to make 1t work for performance.

Now, I guess you"re well aware that we have had a
gripe all along about the guidelines, and we got dismissed
from the court in our lawsuit over the guidelines and the
fact that we believed they were iInadequate under the Act, and
we got dismissed for what we believe, and I think even the
surliest of lawyers would believe, was a really foolish
decision. But anyway, 1 guess we"re all going to pay the
price for that decision anyway.

Now, in general, we think that the whole concept
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the Department is using about the guidelines, or trying to
use about the guidelines being a performance measure, even
though just today we"re thinking what we"re hearing to defend
something else, sort of i1llogically they"re saying that it"s
less a performance measure.

Now, we still go back to 112(a) in the Act to try
to find out what the guidelines ought to be to make a site
suitability determination, and it"s pretty hard to find that
the act contemplated that i1t lead to a massive performance
determination. The Act seems pretty clear that there are
site characteristics that you should be concerned about, and
you should be concerned about them way up front before you
ever worry about overall system performance.

And just to remind you of the words and what 1
think 1s essentially their clarity, let me just read you
about three lines of i1t without getting into all of the ten
mile long sentence that"s in 112(a). "Such guidelines shall
specify detailed geologic considerations that shall be
primary criteria for the selection of sites In various
geologic media. Such guidelines shall specify factors that
qualify or disqualify any site from development as a
repository, including factors pertaining to the location of
valuable natural resources, hydrology, geophysics, seismic
activity,"” et cetera, et cetera.

I don"t see a lot of performance in there. | see
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the Congress saying be very, very careful about selecting a
site iIn terms of collecting and understanding the Information
that is there and you can measure one way or another in order
to determine whether you can understand that site, and then
whether those factors themselves are acceptable as you go
forward towards performance.

So 1 guess the approach that 1"m seeing with the
site suitability determination and the technical site
suitability determination, 1 think first of all is really not
linked to the thinking that was in 112(a) in the Act, and I
think now having heard this latest concept that came up
today, 1 think 1t"s illogical and I think 1t"s trying to have
it both ways, and you can"t have i1t both ways.

We have maintained all along that the site should
be analyzed first based on the geologic and hydrologic work
that you can do there to try to understand it, try to
understand it In terms of maybe i1t needs to be the best
understood piece of geology on earth, but try to understand
it in the context that geologists and hydrologists try to
understand sites, not in the context that nuclear engineers
try to understand the repository site.

So 1 think we need to go back to some real basic
thinking about this whole process, and especially since
you"re going to be in a situation where you just don"t have

the data to do anything other than some very high flying
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performance assessments that aren®t going to convince me, and
I"m kind of doubtful that they"re going to convince very many
people.

Now, let me talk in the context of the technical
basis report. 1°m still trying to figure out what that
technical basis report is or will be. 1 Imagine some work is
being done on trying to outline i1t, but It seems to me that
ifT 1t"s going to be used the way the peer review process and
the box process is laid out, then the technical basis report
really has got to be everything you think you know in a
particular area of geology or hydrology.

And 1T you go back and look at DOE"s schedules for
the PPA, we look at 1997, we have a whole list of things that
are called site investigations, 3-D geologic description,
climate, post-closure tectonics, UZ, SZ geochemistry, UZ
hydrologic description, saturated zone hydrologic
description. You look at those, all of those are going to
be, at best, bounded in 1997.

Now, if the technical basis report is tell me
everything you know in each one of these areas, then how iIs a
peer review group going to deal with bounded information in
the sense of everything you think you know and everything you
think you need to know at this point. How are they going to
deal with bounded information? The UZ hydrologic model could

be this, could be that, and now the only criteria you could
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use for saying, well, that bounds 1t and i1t doesn"t matter
which it i1s, is i1If you know what you want to apply that to,
iT you know what you want to apply that technical basis to.

Now, If you"re doing that, then what you®re doing
is you"re sliding over into the next box, that next box being
the one about guideline compliance assessment. Now, 1 don"t
think we want the NAS doing a technical peer review In the
context of forecasting into that next box of guideline
compliance assessment, because that®"s not what their
expertise is.

What the hope i1s is that you will get an erudite
technical review of everything you think you know about
unsaturated zone hydrology, regardless of what 1t"s going to
be used for. Well, that doesn"t work. It can"t work,
because you can®"t get the NAS peer reviewers, | think, to do
an adequate review 1T they don"t know what the material
they“re reviewing is going to be used as a basis for. And it
makes a very difficult situation that they get into, and I
heard one other thing from Jane today that makes it even more
difficult, and that"s that in their discussions over the
contract, the NAS doesn"t want to be put iIn a position where
they have to make a judgment over whether the right tests
were done.

So what are we going to get out of anybody"s,

including an NAS peer review of a technical basis report,
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unless you blur that line between technical basis and
guideline compliance, and 1 really believe we don"t want the
National Academy in guideline compliance because that is a
management decision that DOE is solely responsible for, and 1
don"t care how many scientists you stack on it, the
management decision isn"t going to be different from what the
managers want it to be anyway.

There®s no way in this situation that you can
separate out a purely technical review and do it independent
of what that material is going to be used for. So 1 think
this whole process needs to be re-thought, or at least cast
honestly. Say that you can"t do it by these very firm lines
between the types of analyses and reviews that are done, and
figure out some process that maybe we all won"t like it, but
at least you"re telling honestly what you"re doing.

And you can"t, 1 think, go through this thing
without a firm understanding that ultimately what DOE
management wants Is to have some way to shore up a technical
site suitability determination, and you can"t fool the people
when you say we have an independent scientific review of the
information, when the reviewers didn"t know why they were
reviewing that information.

And, you know, unsaturated zone hydrology 1 think
IS a great example to look at. You get a peer review in

there and just segregate it completely from the whole concept
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of what the regulations and the guidelines say, and hand as
much information as the Department wants to give to a peer
review group and say okay, here®s everything we know about
unsaturated zone hydrology at that site, but remember iIt"s
just bounded still. Now, iIs this okay?

Do you really think a group of professionals, self-
respecting scientists are going to say yeah, that"s great,
that"s all you need to know? They can®t tell you that
because they“"re scientists and they know that they do not
have truths; they have various possible models and versions
of the truth. And what they really want is the truth, and
you can"t get there from here with this process.

So 1 think that"s a problem that is inherent in
this process and | think the whole process ought to be re-
thought and have sort of honesty brought to the forefront and
say what really is going on and say what is impossible to do.

One final point that 1 wanted to make is that it
appears from the way both Jane and Steve were speaking that
the peer review of the technical information is intended to
be the place where those of us who are doing technical
oversight are going to need to plug In everything we think we
know, and that"s going to be tough because we hadn®t planned
on it, and also because it puts us In a position where
ultimately that NAS panel is going to be, if they review our

work at all, they"re going to be peer reviewing our oversight



© 00 N oo g b~ w N P

N N NN RBP B R R R R R R R R
W N B O © ® N O 0 » W N B O

24
25

119

work as well as everything DOE thinks it knows, and there are
going to be some choices made there that are probably going
to be irreversible for us as oversight, even if we disagree
with those choices.

And 1 guess all I can remind you is that if we get
put into that position, then 1t makes our effort, if the
process continues to go forward, it makes our effort with a
notice of disapproval an extremely important effort, because
we"re going to be out there trying to tell Congress then that
our oversight work was rejected, not even by DOE, but
rejected by a peer review panel, and our concerns never did
get to the point of being able to deal with site suitability
because we had sort of an internal process, and now we"re
going to try all of these issues and we"re going to show you,
the Congress, how unsafe this site is, regardless of all of
the people who iIn separate little boxes said things that DOE
management added up to say it"s a safe site.

So it"s going to change the whole nature of how we
have to do our business if the NAS peer review becomes the
point iIn the process where DOE essentially discharges

whatever technical work we as oversight people may have been

doing.
That®s enough for now, 1 think.
DR. ALLEN: Thank you, Steve. You"re right on schedule.
We have certain logistical restrictions iIn the
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1 hotel here, so we"ve got to quit about on time.
2 Are there any important questions here from the
3 Board itselft?
4 Okay, thank you. What we"re going to do is delay,
5 because of these logistical restrictions, delay the talk by
6 Steven Kraft until after lunch. So we"ll adjourn now at the
7 scheduled time, 11:30, and reconvene again at 12:45 as
8 scheduled. Thank you.
9 (Whereupon, the luncheon recess was taken.)
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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AFTERNOON SESSION

DR. ALLEN: Okay, can we go ahead, please?

The fFirst speaker on the afternoon®s program is
actually scheduled as the last speaker of the morning
program, is Steve Kraft of the Nuclear Energy Institute.

MR. KRAFT: Well, good afternoon. Those of us involved
in this program come to Las Vegas a lot. This is a tough
room. 1 was watching some of my colleagues before me make
their presentations, and 1 went out looking for a hard hat.

When last 1 had the pleasure of appearing before
this Board, I was not an employee of the Nuclear Energy
Institute, because there was no Nuclear Energy Institute.
The Nuclear Energy Institute sprang into being on March 16th
of this year, as a merger of the American Nuclear Energy
Council, Nuclear Resources and Management Council, U.S.
Council for Energy Awareness, and the Nuclear Division of the
Edison Electric Institute, where I was employed, and Chris
Henkel, who"s here with me today.

In pursuing this program, following the DOE program
and related matters for many, many, many, many years, we were
engaged in a forced march, I might add, from Seventh Street

to Eighteenth Street Northwest in Washington, D.C.
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The Nuclear Energy Institute--1 guess, a minute or
two--is responsible for nuclear energy industry policy,
providing a unified policy for the consideration of boards
such as this, other government activities, providing
information, et cetera. Our members are broader than the
membership that 1 used to represent at EEI, and not only
includes all the nuclear powerplant owners in the United
States, i1t includes most of the supporting nuclear industry,

plus utilities and suppliers worldwide.

I want to thank you for holding this very, very
important and timely meeting at this date. | agree with both
what Mal Knapp said, and what Steve Frishman said--it"s rare

that 1 agree with Steve, but I will agree with him on this
one point: The PPA, which we now know as the PA, which began
life as Scenario A, iIs a work in progress. Our views of that
program, of that performance plan is itself a work iIn
progress, and so, | was taking furious notes during the
discussion as 1 learned more and more and more and more about
this during the course of the discussion, and so 1 will be
using my view graphs as a starting point, but will discuss
some other matters as they now seem to be being presented.

A brief history lesson. We have been involved,
from the industry standpoint, In this process since the
beginning of time. 1t is my life. 1 like to kid my wife, 1

knew nuclear waste before 1 knew her. |1 certainly knew
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nuclear waste before 1 knew my children. The only thing iIn
my life that--the only thing, as we"ve learned, the only
thing In history that has actually gone on longer than
nuclear waste is baseball. 1 don"t mean the game, I mean the
Tilm, "Baseball.™

Okay, should I knock off the jokes? It"s after
lunch. Thank you, Mr. Chairman, for asking me to appear. |1
hate getting up in front of a crowd that"s going, "Go on, get
it over with. 1 want to go eat.”

Anyone can write letters to DOE. A lot of people
have. These were our set of comment letters. The only
reason we list them here as demonstrating our bona fides in
this process is they are, of course, the milestones by which
you measure your involvement, but 1 think everyone knows,
especially the DOE people, that we have been an active
participant in developing this entire waste program, and,
certainly, in the suitability process for years and years and
years, and, in fact, a lot of the work that was engaged iIn in
the recent several four or five years, particularly Jean
Younker®s work in early suitability assessments and what have
you, | think, grew out of the critical comments that we made
over time about the need to have that kind of analysis going
on iIn the program.

I remember very well a situation going back to

around 1985, where we were trying to get the Department of
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Energy to understand the need to do performance assessment-
type analysis, which you call now performance assessment, and
we were suggesting that there must be some way a model could
be developed to do this kind of assessment, and 1 won"t name
names, but individuals in the program at the time, some of
whom are no longer in the program, said, "Well, we don"t know
how to do that. We"re going to collect all of the data, and
at the end of this huge process, we will then make a final

determination of suitability, or whatever the law requires,

and 1f you want us to do that, industry, you®ve got to go do
that."

So, EEI got together with EPRI, and I think most of
you know this history. In under a year, for under a million
dollars, we wrote the fTirst performance assessment model.

Now, that"s not to say it was the only, or the best, but it
was the first, and the thing that 1 know, from talking to
people In the program, is that a lot of folks in the program
and in the contractor community in the program kind of
learned from that process, maybe there are ways that this can
be done.

I think i1t"s interesting, and you should keep in
mind that 960 is not just a technical process, it is a legal
process, and we"ve been through the courts once, and, as
Steve Frishman reminded us, the court said It is not a

reviewable matter until the Agency acts, and that iIs an
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important point that I will come back to.

Comments on the draft process. We, of course,
Tiled a letter with Dr. Summerson, in fact, two letters in
the recent history, and we said that we generally support the
process. Jane, we"re going to amend that. We have been
sitting here, my colleagues and I, listening to the give and
take of the discussion, and whille 1"m not saying we don"t
support the process, we just don"t know anymore.

There has been a lot of very interesting discussion
this morning, particularly iIn the peer review part of the
process, that we"re a little uncertain of now, and we want to
go back and re-think our comments, and since this iIs not a
legal proceeding, I would assume it is ongoing activity, that
DOE"s open to receiving future correspondence on that point.

Furthermore, as I will get iInto, the discussion,
particularly in some additional points I want to raise beyond
what we"ve already told DOE, we were contemplating filing a
supplemental response anyway.

First point. Part 960 must be conformed to the
current statutory framework. We have made this point over
and over and over again. Steve referred to it In his
presentation this morning. We appreciate the program®s
willingness to reconsider that matter. Just let me make the
point again.

The guidelines were originally developed largely
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for use In site comparisons, not exclusively so, but largely
for that. The amendments in "87 said, "Go do Yucca Mountain
exclusively. There is no need for comparisons anymore." |1
think everyone would agree. And there is, iIn fact, equally
the need now for DOE to establish In some manner, preferably
by rulemaking, clear and unambiguous guidelines as to what it
is they"re going to do.

They need to reflect the current statute, and they
need to reflect their intent of what they®re going--how
they“re going to proceed. If you do not do that, you"re
going to end up in--the decision, suitability decision is
coming in the year--the overall suitability decision comes in
the year 2000. If you go to the last page of Jane"s
presentation, is called, iIn parens, (The Final Agency
Action). For those of you who are not lawyers, those are
code words meaning reviewable by the court.

So, the point that we are making here is what do
you want to have reviewable by the court? Do you want to
have reviewable the decision and the application of the
guideline, which certainly will be reviewed. Do you also
want to have reviewed how DOE handled the guidelines?

Well, probably you will have to do that, but you
will be in better shape, DOE, if you do something now to
conform your guidelines to the statute, and 1"m not talking

about the substance of the guidelines, 11l deal with that iIn



127

a minute, I'm talking about the process, and before people
say, "Well, you"ll delay an already delayed process,"™ since
the court has already said this i1s non-reviewable, DOE is a
competent agency interpreting their own regulations.

They can use a procedure in the Administrative
Procedures Act that permits an immediately effective,
interpretive rulemaking that says, ""Here"s the way i1It"s going
to go," not just something published on a blank piece of
white paper that gets sent out for comment, but something
that gets codified in your rules. We believe 1t will be
much better, and, Steve, in your reconsideration of that
issue, we ask that you take that Into account.

But, what we think happens is you solved some of
the problems everyone was talking about. |If you®"ve read Mal
Knapp"s letter to Jane, and he didn"t really make a very,
very strong point about it in this morning"s presentation,
but what the import of that letter says, from the NRC

standpoint--this i1s not what we"re saying, I"m merely

paraphrasing, 1 believe, what NRC is saying--NRC is saying,
"Look, DOE, 960 is your business, but if you were to ask us,
we think you are misapplying your own regulations.™

So, we kind of look at that as sort of supporting
the notion, on our part, that says, "Well, conform your
regulations to what you®"re going to do.”" There iIs even a

school of thought that says you don®"t need 960 at all, but
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that, somehow, there i1s no technical reason for DOE to have
its own set of guidelines, and perhaps you can just rely on
the NRC guidelines. We don"t think that®"s doable under the
current statute. The statute clearly calls for guidelines
not just for comparison, but that brings me to the second
procedural point that 1 want to make.

And that i1s, while this is certainly not required,
while you"re conforming your guidelines, conform them to Part
60. Get NRC and DOE on the same sheet of music, and not just
like one of these negative bureaucratic non-statements, not
inconsistent with, but the same notes on the same sheet of
music. Ultimately, this is going to be the test.

Now, Dan Dreyfuss raised a very interesting point

this morning, iIs that you don"t want to wait until the year

2004, after doing all the work, before NRC says, "Sorry, not
good.”™ Well, we"re not asking you to do that. What we"re
asking you to do i1s continue the process, but doing i1t to

what 1t says in Part 60, not what i1t says iIn Part 960. There
are enough differences, in our view, for that to be
problematic in the long run.

But even i1f you don"t--and I"m very heartened to
see that DOE and NRC are--appear to be improving the working
relationship, formalizing some additional steps that need to
be formalized in terms of getting--Mal called it a resolution

point on issues, not necessarily closure. We would argue for
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closure. There are ways you can come to closure. NRC can
learn rulemakings, i1f necessary, on closing issues, but even
iT they just get to this resolution point and DOE has more
confidence that what they"re doing is correct, | think that
becomes important and, of course, the involvement of the
regulator, as we"ve learned over the years in our work with
NRC in a reactor role, i1s, iIn fact, a very useful thing to
have.

So much for the procedural things that need to be
done. Now comes the substance. As we began to think about
making this presentation, and were contemplating what we told
DOE in our letters to Jane, we began to realize that we
didn"t do anything--and this is where we will definitely fTile
some supplemental comments--we didn®"t do anything to link
together what we see linked together, that no one else seems
to be seeing.

We believe that in conforming all these regulations
to each other, that there needs to be a wholesale rewrite of
the way the regulations call for the determinations of
suitability, of licensing, even In the EPA standard, and this
is drawn from our work in the EPA standard, is that you don"t
forget about subsystem performance.

You need to know about subsystem performance,

obviously. You need to know how fast the ground water
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travels and all that sort of stuff, but the test ought not be
whether you meet some subsystem performance number 1T the
ground water doesn®t travel more than X, or the climate
doesn®"t change more than Y, or you"re not within so many
yards of the National Park.

I want to know who"s going to write a technical
report on that. 1 want to know how much you"re going to pay
him, b