U.S. NUCLEAR REGULATORY COMMISSION
U.S. DEPARTMENT OF ENERGY

- PRESENTATION TO
THE
NUCLEAR WASTE TECHNICAL REVIEW BOARD

JULY 12, 1995




Presentation to the
NUCLEAR WASTE TECHNICAL REVIEW BOARD
By the: |
U. S. Nuclear Regulatory Commission

July 12, 19956

« Overview of NRC JHolonich

« NRC High-Level Waste Program JHolonich

« Site Characterization MDelligatti
« Licensing JThoma
« Hearings MMalsch
Attachments
1. 10 CFR Part 2
2. 10 CFR Part 60
3. 10 CFR Part 51
4. Statement of Considerations for 10 CFR Part 60
5. Management Directive 3.5 (Public Attendance at Certain
Maestings Involving the NRC Staff)
6. Union Electric Callaway Plant License



A ARG,
6\““ 0‘4).

"' .,,? United States
% 3¢  Nuclear Regulatory Commission

aak

OVERVIEW OF THE
U.S. NUCLEAR REGULATORY COMMISSION

Presented to:
Nuclear Waste Technical Review Board
| By:

Joseph J. Holonich, Chief
High-Level Waste and Uranium Recovery Project Branch
Division of Waste Management
Office of Nuclear Material Safety adn Safeguards

July 12, 1995
(301) 415-7238




BACKGROUND ON NRC

Independent regulatory agency

Established through Energy Reorganization Act of
1974

Approximately 2,800 staff members

Responsible for licensing civilian use of radioactive
material

-Nuclear power plants

-Special nuclear, source, and byproduct material
-Transportation

-Low-level and high-level waste




MAJOR PROGRAM ORGANIZATIONS

ATOMIC COMMISSION ADVISORY

SAFETY COMMITTEE
AND ON NUCLEAR
LICENSING WASTE

BOARD PANEL

EXECUTIVE

DIRECTOR FOR

OPERATIONS
NUCLEAR NUCLEAR NUCLEAR
REACTOR REGULATORY MATERIAL
REGULATION  RESEARCH SAFETY AND

SAFEGUARDS




DIVISION OF WASTE MANAGEMENT

Waste Management Division
Director: John Greeves

Deputy Director: Margaret Federline

Low-Level Waste High-Level Waste Performance Engineering and
and and Uranium Assessment and  Geology Branch
Decommissioning Recovery Projects Hydrology Branch
Projects Branch Branch
" " " "

Chief: M. Weber

Chief: J. Holonich Chief: J. Austin  Chief: M. Bell




NRC’S BASIC REGULATORY PHILOSOPHY

"The NRC and its licensees share a common
responsibility to protect public health and safety.
Federal regulations and the NRC regulatory program
are important elements in the protection of the public.
NRC licensees, however, have the primary
responsibility for the safe use of nuclear materials."

(NRC Informaticn Digest, 1995 Edition, NUREG-1350
V7)




IMPORTANCE OF DOE QUALITY ASSURANCE

0 NRC cannot review or inspect everything
o DOE Quality Assurance (QA)
- Structured and systematic method of obtaining
facts and data
- Helps determine if work done properly
- Ensures problems are identified and corrected

0 DOE records
- Supporting documentation for NRC licensing
decision |
- Provide traceability of work
- Lack of complete records: NRC cannot make
a finding that work was done properly




ISSUE RESOLUTION

Process agreed upon in February 1992

Basic principles of issue resolution process

- Staff has no comments or questions at this time

- Final resolution can only come through rulemaking or
licensing review

- Issues resolved at the staff level can be
opened if new information arises

Applicability of Process

- Current open issues

- License Application Annotated Outline Review
- Other document reviews




OPENNESS POLICY
Commission statement on openness
NRC Management Directive

Public Meetings

- Planned formal encounter open to the public

- Interaction between one or more NRC staff
and one or more outsider persons

- An outside person is any individual who is not
acting in an official capacity as a representative
of an agency of the executive, legislative, or
judicial branch of the U. S. Government (except
when the agency is subject to NRC regulatory
oversight);

Exemptions to open meetings
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GOALS OF NRC’S PROGRAM

Conduct HLW program that provides for:

-Timely and complete guidance to DOE

-Early identification and resolution of major
licensing issues

-Compliance with applicable statutes

Ensure NRC’s regulatory framework provides
consistent and adequate protection of public
health and safety, of workers and the
environment




GOALS OF NRC’S PROGRAM (CONT’D)
Ensure that research provides the technical
basis for timely and sound rulemaking and
other regulatory decisions

Two aspects of program

-Regulatory Strategy
-Overall Review Strategy




NRC’S REGULATORY ROLE
Develops Regulations and guidance

-10 CFR Part 60

-License Application Format and Content
Regulatory Guide

-License Application Review Plan (LARP)

Pre-applications review

-Prelicensing consultation to help enable the
Department of Energy (DOE) to prepare a
complete and high quality application
-Prepare preliminary site characterization
sufficiency comments to be included in DOE’s
recommendation to the President




NRC’S REGULATORY ROLE (CONT’D)

Review of License Application

-Burden of proof on DOE to provide complete
and high quality license application that
demonstrates compliance with 10 CFR Part 60

-NRC reviews license application and determines
acceptability of DOE demonstration of
compliance




BACKGROUND ON REGULATORY STRATEGY
Unique regulatory program
Want to ensure hearing is focused on a

demonstration of compliance not the meaning of
the rule

Evaluated 10 CFR Part 60 for clarity and
completeness

54 Regulatory and institutional uncertainties
identified




OVERALL REVIEW STRATEGY

Policy to guide staff in meeting its programs
objectives

Provides objectives for
-License Application review
-Pre-licensing reviews

Contributes to prioritizing and integrating
program activities

Basis for vertical slice approach




e Q

REVIEW OBJECTIVES

Support Commission’s construction authorization
decision with three-year mandated time period
Streamline License Application reviews

Support Commission’s preliminary site
characterization sufficiency comments required
by the Act

Identify concerns and provide guidance to DOE
regarding the completeness of the License
Application

Identify concerns with potential adverse effects
of DOE activities on waste isolation capability
of the site

Respond to DOE requests




PROGRAM IMPLEMENTATION
Regulatory development
LARP preparation

Review of DOE documents

Quality Assurance activities and infield
verifications

Tracking of Open Items




OPEN ITEM TRACKING SYSTEM
Capabilities
-Full-test search and retrieval

-Report Generation
-Long-term tracking of issues

Data files

-Regulatory issues
-Review issues
-Status

10



VERTICAL SLICE PROCESS
Implement Overall Review Strategy

Focus on key technical issues which have their
basis in key technical uncertainties

Work undertaken for these issues will include
QA activities, in-field verifications,
interactions, and data review

Focus research and technical assessment
method development

11



VERTICAL SLICE PROCESS (CONT'D)

Develop necessary review plans and guidance

Evaluate program approach

-Necessary information for a complete license
application

-Provide timely feedback to DOE and other parties

License Application Annotated Outline can be
an effective tool to document prelicensing
reviews

-Describe bounding assumptions

-Resolve technical issues

-Consolidation information

-Eliminate topical and technical reports
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KEY TECH..{CAL ISSUES
UNDER CONSIDERATION

Volcanism probability and consequence
Location and characterization of structural
features which affect water and vapor
Thermal, hydrologic, mechanical, and chemical
coupled process

Thermal effects and redistribution of moisture
Waste package degradation processes
Geotechnical effects on radionuclide transport
within and beyond the thermally altered zone
Evolution of groundwater in the near-field
environment

Scenario selection and calculation of consequences

13



SUMMARY

o Staff activities in place to address regulatory
and review aspects of the high-level waste
program

o Significant activities being undertaken to
implement mandates given in Act

o Vertical slice approach
-Help focus staff work

-Will provide real time feedback of DOE Program
Approach

14
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OVERVIEW OF NRC REVIEW PHILOSOPHY
FOR SITE CHARACTERIZATION

NRC Role is Mandated by Nuclear Waste Policy Act, as amended
(NWPA)

NRC determines if sufficient data will be collected to support a
license application.

This is accomplished through various interactions and reviews.




GOVERNING DOCUMENTS

NWPA

-Prelicensing consultation program

-Describes Roles of NRC, DOE, States, Tribes, Affected Units of
Local Government

-Site Characterization Plan

-Progress Reports at least semi-annually

10 CFR Part 60

-Subpart B - Preapplication Review

-Subpart C - Participation of States, Tribes, Affected Units of Local
Government

-Subpart D - Inspections

-Subpart E - Technical Criteria

-Subpart F - Performance Counfirmation Program

-Subpart G - Quality Assurance




GOVERNING DOCUMENTS (CON’T)

Procedural Agreement

- Agreement between the NRC staff and DOE
- Describes interaction during pre-licensing consultation.

Site-Specific Agreements

- Implements Procedural Agreements

- Focus on activities of On-Site Representatives, sample collection,
etc.

Commission Openness Policy

-Context in which all interactions are conducted

-Interactions open to State and Local Governments, and to
interested members of the public.




NRC SITE CHARACTERIZATION REVIEWS

Evaluation of Site Characterization Plan (SCP) and Progress
Reports

The NRC staff published its Site Characterization Analysis in 1989

- The SCA contained 2 objections, 133 Comments, and 63 Questions

- The staff has continued to generate comments and questions on
Study Plans, SCP Progress Reports, Annotated Outlines.

- All comments must be resolved before a license application review
can be completed.




ON-SITE REPRESENTATIVES
Two On-Site Representatives (ORs) are stationed in Las Vegas

Satellite office at the Facility Operations Center at Yucca
Mountain,

Responsibilities of ORs

-NRC eyes and ears in the field

-Conduct routine, ongoing field work for NRC |
-Identify areas where additional follow up may be warranted
-Supported by headquarters staff

Operate under agreements contained in Appendix 7 of the Site-
Specific Agreement

- Point of prompt information exchange and consultation

- Not subject to notification and participation or schedule
requirements

- No formal reports on interactions




OBSERVATION OF DOE QUALITY ASSURANCE AUDITS

0 The NRC staff reviews DOE QA documents and observes DOE QA
audits

o Process helps staff ensure acceptable implementation of 10 CFR
Part 60, Subpart G during site characterization

o Observations
- Gives insight into acceptability and effectiveness of implementation

- Provides confidence that work is being done in an acceptable
manner




OTHER INTERACTIONS
Meetings
-Management Meetings are held bi-monthly to discuss major issues
-Technical Meetings on important technical issues.
-Positions can be taken and formal minutes are kept of meetings

Technical Exchanges
-Technical Exchanges allow for a free and open discussion of

technical issues and an exchange of ideas
-No positions are taken

Site visits
-Formally noticed
-Provide NRC staff with the opportunity to observe field activities.

Appendix 7 Visits
-Headquarters NRC staff are temporarily assigned as On-Site
Representatives

-Are permitted to carry out duties, meet with DOE staff as agreed
upon in Appendix 7 of Site-Specific Agreement

Telephonic Communications
-Exchange of technical information only
-No authority to present official NRC or DOE positions

8



IMPLEMENTATION OF VERTICAL SLICE APPROACH
Why Vertical Slices
Development of Vertical Slice Process
Aspects of Vertical Slice Reviews
Vertical Slice Activities
Examples of Current Vertical Slice Activities

-Kickotf meeting on Geochemistry Vertical Slice held as a follow-up
session to another meeting

-Staff reviews of License Application Annotated Outline/Site
Characterization Plan Progress Reports

-Visits by one or two NRC staff members to National
Laboratories to review documents

-On-Site Representatives reviewing information at DOE offices in
Las Vegas

-Continuation of ESF Bi-monthly Meetings (ongoing for several
years)

-In-field verification of ESF Design Activities




DOCUMENT REDUCTION EFFORT
Focus information on three types of documents

-SCP Progress Reports

-Annotated Outlines

-Four Specific Topical Reports

-Other documents referenced in these will be reviewed as needed.

Helps manage review effort more efficiently.
Increases integration of information in the program.

Examples of integration

- Extreme erosion topical: Section 3.2.1.10

- Total System Performance Assessments: Section 6.0
- Multipurpose Canister Design: Section 5.2

- Quality Assurance: Section 10.0

10
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OVERVIEW OF THE HLW LICENSING PROCESS

Purpose of Overall Review Strategy (NUREG-1495)
Prelicense Application Review

License Application Review

Openness Policy

One Liéensee

Licensing Hearings




PURPOSE OF OVERALL REVIEW STRATEGY (NUREG-1495)

Policy to guide the NRC staff in meeting program objectives
Policy for:

Development of regulatory guidance

Pre-license application review

License application review

Policies contribute to prioritizing and integrating program activities




DEVELOPMENT OF REGULATORY GUIDANCE
Desire to have in-place before the license application is issued

Format and Content For The License Application For The High-
Level Waste Repository DG-3003 (FCRG) - November 1990

Principal guidance for the applicant
Refer to LARP for more guidance for the applicant

License Application Review Plan for a Geologic Repository for

Spent Nuclear Fuel and High-Level Radioactive Waste - NUREG-
1323 (LARP)

Principal guidance for the NRC staff review

Audit Assessment Methods




PRELICENSE APPLICATION REVIEW OBJECTIVES
Streamline license application reviews

Support Commission’s preliminary site characterization sufficiency
comments (i.e., Complete license application) required by NWPA

Identify concerns and provide guidance to DOE regarding a
complete license application

Identify concerns with potential adverse effects of DOE activities on
waste isolation capability of the site

Respond to DOE requests




PRELICENSING EVALUATION REPORTS

Until now, the NRC staff has principally' provided only objections,

comments, or questions on most documents provided by DOE for
NRC consideration.

The NRC plans to start providing a prelicensing evaluation report
in a review of the DOE annotated outline for their license

application. Any reviews provided by the NRC staff are bound by
the agreement on issue resolution during the prelicensing stage.

The prelicensing evaluation reports will:

Document for DOE and any interested party the current views of
the NRC.

Document the current NRC staff views for future generations of
staff who may be called upon to review this long range project.




LICENSE APPLICATION REVIEW OBJECTIVES

Support the Commission’s construction authorization decision in
accordance with 10 CFR Part 60 within the 3-Year statutory
mandated time period

Determine completeness and acceptability of compliance and
document findings in a safety evaluation report within first 18
months of the 3-year time period.

Defend the NRC staff safety evaluation report during the atomic
safety and licensing board hearing (DOE defends the site and its
technical work, NRC defends its safety evaluation and findings).




LICENSE APPLICATION REVIEW STRATEGIES

DOE responsible for documenting a complete demonstration of

compliance in its licensing application per 10 CFR Part 60
regardless of NRC staff review strategy.

There are two distinct types of NRC licensing reviews:
Acceptance review (a.k.a., Docketing Review)

Compliance Reviews - A graduated series of reviews depending on
the specific technical content of the material under review

Although the NRC discusses review strategies and review types,
from the applicant’s perspective they receive a safety evaluation

report from the NRC with findings. Any part of the NRC findings
may become a contention in a hearing.




ACCEPTANCE REVIEWS (TYPE 1)
Also known as a Docketing Review (Type 1 reviews in the LARP)

A review to document the completeness of the License application for Docketing
which is the point in time that the NRC will start the three year clock as required by
NWPA.

Considerably more than a simple check-off list.

Although this is not a detailed technical review, the docketing review will verify that
there is a reasonable amount of technical data to support assertions made by the
applicant,

The results of the pre-license application reviews contribute to the basis for the
docketing decision.

Open item resolution records
Prelicensing evaluation reports of the annotated outline

In order for the proposed 18 month technical review schedule to have any
creditability, it is essential that issues be resolved to the extent practical in the
prelicensing evaluation reports before the license application is submitted (examples:

Substantially Complete Containment, Volcanism, Ground Water Travel Time, MPC,
etc.).




COMPLIANCE REVIEWS

DOE is responsible for doing a complete review in all areas to
justify the DOE position. This means that DOE will need to pursue
all technical areas at the level of detail appropriate to the issue
regardless of the type of NRC review conducted.

The NRC staff will do an audit review of the license application.

The NRC will verify with confidence the acceptability of DOE’s
compliance demonstrations.

The NRC plans a graduated series of reviews (general reviews,
safety reviews, detailed safety reviews).

The level of safety review contemplated by the NRC staff will be
documented in the LARP (NUREG-1323).

The results of the prelicensing application reviews significantly
contribute to the basis for the safety evaluation report. Resolution
of the key technical disagreements is critical during prelicensing to
achieve the 18 month review schedule.

10



GENERAL REVIEWS (TYPE 2)
® Reviews all general information required by 10 CFR Part 60.

® KEssentially this review is complete when the docketing review is
completed. (Type 2 review in the LARP.)

11



SAFETY REVIEWS (TYPE 3)

This is the minimum basis for determining compliance with all
information in the safety analysis report.

Essentially this is an audit type review of the methods and
techniques used by the licensee to demonstrate compliance.

12



DETAILED SAFETY REVIEWS (TYPES 4&5)

The NRC staff has determined, using systematic regulatory analysis
techniques, that a more detailed review effort is required in selected

areas to gain confidence that a decision with reasonable assurance
can be made.

Priority given to Key Technical Uncertainties (see NUREG-1495 and
NUREG-1323): These are areas where the defined uncertainties are

most important in meeting the performance objectives of
10 CFR Part 60.

For type 4 reviews, the NRC staff may perform independent

modeling and analysis using standard techniques to gain confidence
in the DOE application.

For type 5 reviews, the NRC staff may perform independent
modeling and independent research and model development to gain
confidence in the DOE approach. In order for the 18 month review
schedule to be credible, this independent model development and
research must be completed during the prelicensing period.

13



REVIEW PRODUCTS

The principal licensing review product will be a Safety Evaluation

Report (SER) to support the NRC staff’s conclusions. To produce
the SER may require:

One or more requests for additional information (RFI).
A draft safety evaluation report with open items.
One or more management meetings to resolve disagreements.

The SER also supports the NRC staff positions at any subsequent
hearing.

Part of the SER will be an evaluation of the performance
confirmation program.

14



REVIEW INTERACTIONS

® Review process

® Appeal process

15



LICENSEE INVOLVEMENT
® From the NRC perspective, DOE is one licesnee or applicant

® As discussed earlier, the NRC licensing process is conducted under
an openness policy.

16



SUMMARY

Unique program in licensing activities

Confronted with many unique programs
Licensing process program can apply to HLW
Procedures will result in efficient licensing process

Process is flexible

17
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OVERVIEW OF STEPS IN NRC’S
HEARING PROCESS

NOTICE OF DOCKETING AND NOTICE OF
HEARING

APPOINTMENT OF A PRESIDING OFFICER
IDENTIFICATION OF PARTIES AND ISSUES
PREHEARING CONFERENCES
PREHEARING DISCOVERY

PARTICIPATION OF A PARTY (OR NON-
PARTY)

PRESENTATION OF EVIDENCE AT THE
HEARING




OVERVIEW OF STEPS IN NRC’S
HEARING PROCESS (Cont’d)

O THE PRESIDING OFFICER’S INITIAL
DECISION

O APPEAL TO AND REVIEW BY THE
COMMISSION




PRELIMINARY ITEMS

This is a summary of NRC’s hearing process for a
possible DOE license application for a geologic
repository.

Some NRC procedures are therefore not described
in detail. (See 10 CFR Part 2, the Commission’s
regulations governing NRC hearings.)

Special NRC procedures exist for the DOE
application.

Subpart J of 10 CFR Part 2 (including the
Licensing Support System) covers DOE’s
application.




PRELIMINARY ITEMS (Cont’d)

- If the LSS is not in place, then NRC’s generally

applicable procedures (i.e., Subpart G of 10 CFR
Part 2) apply.

O Subpart G procedures are similar to those
described in this presentation.

- Subpart G includes prehearing document discovery
which could be time-consuming and burdensome.




LICENSING SUPPORT SYSTEM (LSS)

O The LSS would provide electronic information
management.

- It would provide for the entry of, and access to,
potentially relevant licensing information as early

as practicable, before submission of the DOE’s
license application.

- It would contain documentary material generated
by the DOE, NRC and other parties who would
have access to the system before the proceeding
begins.




NOTICE OF DOCKETIN.. AND NOTICE OF HEARING

Following receipt and docketing of DOE’s license
application, NRC will publish a Notice of

Docketing in the Federal Register.

It will state that a hearing is required prior to
NRC’s issuance of a construction authorization.

NRC will announce the hearing by publication of

Notice of Hearing in the Federal Register.

It will announce the time and place of the first
prehearing conference.

It will describe how interested persons may
participate, and get copies of DOE’s license
application, environmental impact statement, and
other licensing documents.




APPOINTMENT OF A PRESIDING OFFICER
The Commission may appoint a presiding officer.

The presiding officer may be one or more
members of the Commission, or an Atomic and
Safety Licensing Board, or a named official.

The presiding officer presides at the hearing and
makes decisions on the license application.

Historically, in reactor hearings, the Commission
appointed one or more 3-person licensing boards to
preside, consisting of the chairman, qualified to
conduct administrative proceedings, and two
members, each having technical or other

qualifications appropriate to the issues in
controversy.




IDENTIFICATION OF PARTIES AND ISSUES

"Any person whose interest may be affected by the proceeding"
and who desires to participate as a party must file a written

petition for leave to intervene. The petition should include the
following:

the person’s interest (with particular facts), how it may be
affected by the Commission’s licensing decision, and why
intervention should be permitted;

a list of contentions (and related, supporting information) to be
litigated at the hearing.

The persons permitted to intervene as parties, and the
contentions at issue in the Learing, are determined based on the
petition and any responses.

Intervention is be permitted for an "affected unit of local
government" as defined in the Nuclear Waste Policy Act.




PREHEARING CONFERENCES

A prehearing conference is held to discuss hearing
matters. These matters may include:

idenitification of key issues in the proceeding;
intervention petitions;

determinations as to the parties and interested
governmental participants; and

a schedule for further actions including a schedule
for pretrial discovery.

One or more additional prehearing conferences
may be held on other hearing matters such as:

simplification, clarification and specification of
issues;
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PREHEARING C NFERENCES (Cont’d)

amendments to the pleadings;

stipulations and admissions of facts and the
contents and authenticity of documents;

identification of witnesses, limitations on the
number of expert witnesses, and other steps to
expedite presentation of evidence;

a hearing schedule; and

other matters raised by the parties or the Board.

After the conference, an order is issued.

A party may appeal a presiding officer’s
prehearing conference order to the Commission.

11



PREHEARING DISCOVERY

Pretrial discovery is available to a party on any
issue relevant to licensing.

It must, however, relate to a claim or defense of
the party seeking discovery or of another party.

Discovery may be sought by any of the following
methods:

the oral deposition of any person,
access to documentary material in the LSS and

written interrogatories to a party.




PARTICIPATION AS A PARTY (OR NON-PARTY)

O A person who intervenes as a party shall have all the rights and
responsibilities of the applicant (i.e., DOE) and the NRC staff.
Included are rights to:

- participate fully in the hearing,

- present witnesses, and cross-examine witnesses of opposing
parties, and

- file motions, and proposed findings and conclusions.

O A person not a party may, at the presiding officer’s discretion,
make a limited appearance at the hearing to present an oral or
written statement.

O An interested State, county or municipality may participate in
the hearing, introduce evidence, question witnesses, file papers,
advise as to the decision and request review, without taking a
position on an issue in the case.

13



PRESENTATION OF EVIDENCE AT THE
HEARING

O The presiding officer is responsible for focusing the hearing on
the matters in controversy, and conducting the hearing as
expeditiously as possible consistent with development of an
adequate record for decision.

- As the applicant, DOE has the burden of proof.

- Every party can present evidence and cross-examine witnesses,
as may be required for full and true disclosure of the facts,
subject to the presiding officer’s authority to enforce
appropriate limits to ensure the orderly conduct of the hearing.

- With the presiding officer’s permission, a party may use a
scientifically or technically trained person who is not an

attorney to conduct the direct or cross-examination of an expert
witness.




PRESENTATION OF EVIDENCE
AT THE HEARING (Cont’d)

- The parties submit direct testimony in writing under oath.

Expert testimony may be taken on a roundtable basis after
submission of their written testimony.

- Documentary evidence may be offered in evidence.

- A party may object to the admission of any testimony or
document. The presiding officer may admit the evidence, or
may sustain the objection. In so ruling, the presiding officer is
not bound strictly to the rules of evidence for judicial

proceedings, but should exclude evidence irrelevant to issues in
controversy.

15



THE PRESIDING OFFICER’S INITIAL DECISION

O After the hearing and the parties’ filing of proposed findings of
fact and conclusions of law, the presiding officer will issue the
initial decision including findings, conclusions and rulings on all

material issues of fact, law or discretion presented on the
record.

O Generally speaking, the presiding officer must make the
decision on the basis of the evidence in the record of the
proceeding.

- The record includes the transcript of testimony and exhibits
together with all papers and requests filed in the proceeding,

and shall constitute the record for decision except to the extent
official notice is taken.

- The presiding officer is expected to use expert knowledge and

experience in evaluating and drawing conclusions from the
evidence.

16



THE PRESIDING OFFICER’S INITIAL
DECISION (Cont’d)

In the decision, the presiding officer will --
determine the matters in controversy,

decide whether the findings required by the
Atomic Energy Act and 10 CFR Part 60 of the
Commission’s regulations should be made, and

determine whether, in accordance with the
National Environmental Policy Act and 10 CFR
Part 51, Subpart A, a construction authorization
should be issued.

17



APPEAL TO AND REVIEW
BY THE COMMISSION

After the presiding officer’s decision, the hearing record and
decision are sent to the Commission for review.

Any ~party may appeal the presiding officer’s decision to the
Commission, and other parties can respond.

The Commission may allow the presiding officer’s decision to
become the final decision of the Commission, may modify the
decision, or may send the case back to the presiding officer for
additional testimony on particular points or for further
consideration of particular issues.

Pending review and final decision by the Commission, a
presiding officer’s decision resolving all issues in favor of
issuance of a construction authorization will be immediately

effective unless the decision or the Commission provides
otherwise.

18



UNITED STATES NUCLEAR REGULATORY COMMISSION

RULES and REGULATIONS

TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS — ENERGY

PART
2

Sec.
2.1 Scope.
2.2 Subparts.
2.3 Resolution of conflict.
2.4 Definitions.
2.8 Information collection requirements: OMB
approval.
Subpert A—Precedure for lasvance,
Amendment, Trensfer, o Ronowesl of @ Liconse

2.100 Scope of subpart.

2.101 Filing of application.

2102 Administrative review of application.

2.103 Action on spplications for byproduct,
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APPENDIX A--STATEMENT OF GENERAL POLICY
AXDp Procroure: CONDUCT OF PROCEEDINGS
FOR TEE IsSUANCE or CONSTRUCTION PER-
MaTs AND OrERATING LIicxmsss ror Pro-
pOCTION AND UTriizarioN FacniTizs roRr
WaicE Ao Braring Is Reqummep UwnpEn
SecTioN 1898 OF TRE ATOMIC ENERGY ACT
oP 1954, AS AMENDED

Appendix B — [Reserved.)

APPENDIX C—GENERAL STATEMENT OF POLICY
AnD Proczpunz roR NRC EXNFrorcEMENT
ACTIONS

Appendix D—Schedule for the
Proceeding on Application for a License
To Receive and Possess High-Level
Radioactive Waste at a Geologic
Repository Operations Area.

—

Authority: Secs. 161, 181, 63 Stat. 948,
953, as amended (42 U.S.C. 2201, 2231); sec.
191, as amended, Pub. L. 87-615, 76 Stat. 409
(42 U.S.C. 2241); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841); 5 US.C. 552.

Section 2.101 also issued under secs. 53,
62, 63, 81, 103, 104, 105, 68 Stat 930, 932,
933, 935, 936, 937, 938, as amended {42
US.C 2073, 2092, 2093, 2111, 2133, 2134,
2135); sec. 114(f), Pub. L. 97-425, 96 Stat.
2213, as amended (42 U.S.C. 10134(f)); sec.
102, Pub. L. 91-190, 83 Stat. 853, as amended
{42 U.S.C. 4332); sec. 301, 88 Stat. 1248 (42
U.S.C. 5871). Sections 2.102, 2.103, 2.104,
2.105, 2.721 slso issued under secs. 102, 103,
104, 105, 183, 189, 68 Stat. 936, 837, 938,
954, 955, as amended (42 U.S.C. 2132, 2133,
2134, 2135, 2233, 2239). Section 2.105 also
issued under Pub. L. 97-415, 96 Stat. 2073
(42 U.S.C. 2239). Sections 2.200~2.206 ailso
issued under secs. 161b, i, 0, 182, 186, 234,
68 Stat. 948-951, 955, 83 Stat. 444, as
amended (42 U.S.C. 2236, 2282); sec. 206, 88
Stat. 1246 (42 U.S.C. 5846). Sections 2.600~
2.606 also issued under sec 102, Pub. L. 91-
190, 83 Stat. 853, as amended (42 US.C
4332). Sections 2.700%, 2.719 siso issued
under § U.S.C. 554. Sections 2.754, 2.760,
2.770, 2.780 also issuad under 5 U.S.C. 557.
Section 2.764 snd Table 1A of Appendix C
also issued under secs. 135, 141, Pub. L. 97~
425, 96 Stat. 2232, 2241 (42 U.S.C. 10155,
10161). Section 2.790 also issued under sec.
103, 68 Stat. 936, as amended (42 U.S.C
2133} and § U.S.C. 553. Section 2.809 also
issued under 5 U.S.C. 553 and sec. 29, Pub.
L. 85256, 71 Stat. 579, as amended (42
U.S.C. 2039). K also issued under
sec. 189, 68 Stat. 955 (42 U.S.C. 2239); sec.
134, Pub. L. 97-425, 96 Stat. 2230 {42 US.C.
10154). Subpart L also issued under sec. 189,
68 Stat. 955 (42 U.S.C. 2239). Appendix A
slso issued under sec. §, Pub. L. 91-560, 84
Stat. 1473 (42 U.S.C. 2135).

b
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r; 2.1 Scope.

This part governs the conduct of all
proceedings, other than export and
import licensing proceedings described
in part 110, under the Atomic Energy Act
of 1954, as amended, and the Energy
Reorganization Act of 1974, for—

(a) Granting, suspending, revoking,
amending, or taking other action with
respect to any license, construction
permit, or application to transfer a
license:

(b) Issuing orders and demands for
information to persons subject to the
Commission's jurisdiction, including
licensees and persons not licensed by
the Commission;

(c) Imposing civil penalties under
section 234 of the Act; and

(d) Public rulemaking.
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823 Resolstion of comflict

28FR101S

53 FR 10360

In any conflict between a general
rule in Subpart G of this part and a
rule in another subpart or
other part of this chapter applicable
to a particular type of proceeding. the
special rule governs.

#24 Definitions.
As used in this part,

“ACRS” means the Advisory
Committee on Reactor Safeguards es-
tablished by the Act.

“Act” means the Atomic Energy

Acto! lﬁsl.namended(usut.om)

* means the proc-

ior the formulation of an order for

final disposition of the whole or

part of any proeeeding subject to
part, other than rule making.

“Administrative law Judge”

mesns an individual sppointed pursu-
ant to section 11 of the Administrative
Procedure Act to conduct proceedings
subject to this part.

“Commission” means the Com-
mission of {ive members or a quorum
thereof sitting as a body. as provided
by section 201 of the Energy Reorgani-
zation Act of 1974 (88 Stat. 1242), or
any officer to whom has been delegat-
ed authority pursuant to section 16in

of the Act.

“Commission adjudicatory emplovee”
means—

(1) The Commissioners and members
of their personal stafls;

" r‘53FR 10360—'

{2) The employees of the Office of
Commission Appellate Adjudication:

56 FR 29403

1 T

{3) The members of the Atomic Safety
and Licensing Board Punel and siafT
assislants to the Panel:

{4) A presiding officer appointed
under § 2.704. including an
administrative law judge. and staff
assistants to a presiding officer:

(5) Special assistants (as defined in

53 FR 10360

§2772)

{6) The General Counsel, the Solicitor.
the Deputy General Counsel for
Licensing and Regulation. and
cmplovees of the Offiice of the Genera!
Counsel under the supervision of the
Sohicitor or the Deputy General Counse!
for Licensing and Regulation:

(7) The Secretary and emplovees of
the Office of the Secretary: and

(8) Any other Commission officer or
employee who is appointed by the
Commission. the Secretary. or the
General Counsel to panticipate or advise
in the Commission's consideration of an
initial or final decision in a proceeding.
Any other Commission officer or
employee who. as permitted by § 2.781.
participates or advises in the
Commission's consideration of an initial
or final decision in a proteeding must be
appointed as 8 Commission
adjudicatory employee under this
paragraph and the parties to the
proceeding must be given written notice
of the appointment.

~“Contested proceeding” means
(1) a proceeding in which there is a
controversy between the staff of the
Commission and the applicant for a li-
concerning the issuance of the
license or any of the terms or condi-
tions thereof or (2) a proceeding in
which & petition for leave to intervene
in opposition to an application for a 1i-
cense has been granted or is pending
before the Commission.

“Department” means the De-
partment of Energy established by the
Department of Energy
Act (Pub. L. $5-91, 91 Stat. 565 42
US.C. 7101 et 3eq.) to the extent that
the Department, or its duly authorized
representatives, exercises functions
Jormerly vested in the US. Atomic

2-3
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pursuant to sections 104 (b), (¢) and
(d) of the Energy Reorganization Act
of 1974 (Pub. 1. 93-438, 88 Stat. 1233
at 1237, 42 US.C. 5814) and retrans-
ferred to the Secretary of Energy pur-
suant to section 301(a) of the Depart-
ment of Energy Orgenization Acl
(Pub. L. 85-91, 81 Stat. 565 at 577-578,
42 U.S.C. 7151).

“Electric utflity” means any
entity that generates or distributes
electricity and which recovers the
costs of this electricity, either directly
or indirectly through rates established

tic utility dis-

: “Ex parte communication™ means an
oral or written communication not on

the public record with respect to which
reasonable prior notice 1o all parties is
not given.

“Facility” means a production fa-
cility or s utilization facility as defined
in § 50.2 of this chapter.

“Investigative or litigating function™
means —

{1) Personal participation in planning.
conducting. er supervising an -
investigation: or

(2) Personal participation in planning.
developing. or presenting. or in
supervising the planning. development
or presentation of testimony. argument.

or strategy in a proceeding.

pro-

License means a license, including a
renewed license, or construction permit

9 issued by the Commission.

; Licensee means a person who is

& authorized to conduct activities under a
S © license, including a renewed license, or

' construction permit issued by the
Commission.
e

NRC perscnne! means.

{1) NRC employecs:

{2) For the purpose of §§ 2.720, 2.740,
and 2.1018 cnly, persons acting in the
capacity of consultants to the
~ Commission. regardless of the form of
£ the contractual arrangements under
« > which such persons act as consultants
u to the Commission: and
8 (3)Members of advisory beards.
committees, and panels of the NRC:
members of boards designated by the
Commission to preside at adjudicstory
proceedings; and officers or employees
of Government agencies, including
military personnel, assigned to duty at
the NRC.

April 30, 192
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“NRC records and documents”
means any book, paper, map, photo-
graph, brochure, punch card, magnetic
tape. paper tape, sound recording,
pamphlet, slide, motion picture, or
other documentary material regard-
less of form or characteristics, made
by. in the possession of, or under the
control of the NRC pursusant to Feder-
al 1aw or in connection with the trans-
action of public business as evidence of
NRC organization, functions, policies,
decisions, procedures, operations, pro-
grams or other activities “NRC rec-
ords and documents” do not include
objects or articles such as structures,
et furniture, tangible exhibits or models,
o or vehicles and equipment.

a “Person” means (1) any individ-
ual, corporation, partnership, firm, as-
sociation,. trust, estate, public or pri-
vate institution. group, government
agency other than the Commission or
the Department, except that the De-
partment shall be considered a person
with respect to those facilities of the
Department specified in section 202 of
the Energy Reorganization Act of 1974
(88 Stat. 1244).¢ any State or any po-
litica} subdivision -of. or l::y political
en within a State. any foréign gov-
er:t:n’em. or nation or any political sub-
division of any such government or
pation, or other entity; and (2) sny
Jegal successor, representative, agent.
or agency of the foregoing.

o

il
|
|

and storage of high-level
from Neensed activities.

(4) Retrievable Surface
and other facilities authortsed for the ex-
Ppreas purpose of subsequent long-term stor-
age of high-level radicective waste generst-
ed by the Administration, which are not
used for, or are part of, resesrch and devel-
opment activities.

March 31, 1993 .

I' “Public Documer.t Room’ means

thep)west2120 Street NW., Wash-
§ington. D.C.

3 made avaflable for inspection.

r “Secretary’” means the Secre-
tary to the Commission.

Except as redefined in this sec-
"tion.wordsmdphnmwhmhmde-
€ fined in the Act and in this chapter
Q'have the same meaning when used in
Em.spm

§28 information collection requirements:
OMB spproval.
{a) The Nuclear Regulatory
Commission has submitted the
8 information collection requirements
contained in this part to the Office of

¢ Management and Budget (OMB) for

c approval as required by the Paperwork
Reduction ‘Act of 1980 (44 U.S.C. 3501 et
seq.) OMB has approved the information
collection requirements contained in this
part under control number 3150-0136.

I

$3>(b) The approved information

o collection requirements contained in
§ this part appear in appendix C.

L
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at chh public records
& of the Commission will ordinarily be =

Subpart A — Procedure for Issuance,
Amendment, Transfer, or Renewal
of a License

= §2.100 Scope of subpart.
~ ‘This subpart prescribes the
Nmmbuneeottmamd

(aX1) An application for a license or
an amendment 10 s license shall be
Mﬂmmenmaumne-
actor Regulstion or Director of Nucle-

i
s
il
hl
n

mtpriortnthefmn:o(mwpuc
tion.

[ (2) Bach application for a license for
facility or for receipt of waste
redicactive matarial from other persons

s:mé 43419
§ 3
371
g

on the basis of the technical adequacy
of the application as well as its
compieteness. In such cases, the
Commmpmmntb!z.lﬂh).mll
dnrecuhnhenouuefbem
practicable after the

¢- (3) If the Director of Nuclear Reactor
Regulation or Director of Nuclear
Material Safety and Safeguards, as
& appropriate. determines that a tendered
3 » application for a construction permit or

opentmg license for a production or

o utilizatien facility, and/or any
$ environmental report required pursuant
to Subpart A of Part 51 of this chapter.
or part thereof as provided in
paragraphs (a)(5) or (a—l) of this section
are complete and acceptable for



http:imm~om.of

& or environmental report or part thereof
o that is acceptable for docketing, the
x applicant will be requested to:

-
<

43 FR 46292

41 FR15832

| appropriate. Such written instructions

‘the regulations in Part 50 and Subpart A

I ™

2.101(a)

2.101(a-1)
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docketing. a docket number will be
assigned to the application or part
thereof. and the applicant will be
notified of the determination. With
respect lo the tendered application and/

(i) Submit to the Director of Nuclear
reactor Regulation of Director of Nuclear
Material Safety and Safeguards. as
appropriate, such additional copies as

of Part 51 require;

(i) Serve a copy on the chief execu-
tive of the municipality in which the
facility is to be located or, if the facili-
ty {s not to be located within a munici-
pality, on the chief executive of the
county, and serve a notice of availabii-
ity of the application or environmen-
tal report on the chief executives of
the municipalities or counties which
have been identified in the application
or environmental report as the loca-
tion of all or part of the alternative

will be furnished as soon as practica-
ble after all or any part of the applica-
tion, or environmental report, is ten-
dered. The coples submitted to the Di-
rector of Nuclear Reactor Regulation
or Director of Nuclear Material Safety
and Safegusrds, &s appropriate, and
distributed by the applicant shall be
completely assembled documents,
identified by docket number. Subse-
queritly distributed amendments to ap-
plications, however, may include re-
vised pages to previous submittals and,
in such cases, the recipients will be re-
sponsible for inserting the revised
pages.

(4) The tendered application for.a
construction permit or aperating -
cense for a production or utilization
facility will be formally docketed upon
receipt by the Director of Nuclear Re-
actor Regulation or Director of Nucle-
ar Material Safety and Safeguards, as
appropriate, of the requirea additional
copies, Distribution of the additional
copies shall be deemed to be complete
as of the time the copies are deposited
in the mail or with a carrfer prepaid

sites, containing the following infor-
mation: Docket number of the applica-

tion. a brief description of the pro-o
posed site and facility: the location of =
the site and facility as primarily pro--
posed and alternatively listed; thel
-name, address, and telephone number .
‘of the applicant’s representative who *

may be contacted for further informa-
tion; notification that a draft environ-
mental impact statement will be issued
by the Commission and will be made
svailable upon request to the Commis-
sion; and notification that if a request
is received from the appropriate chief
executive, the applicant will transmit
8 copy of the application and environ-
mental report, and any changes to
such documents which affect the al-
ternative site location, to the execu-
tive who makes the request. In com-
plying with the requirements of this
paragraph (aX3Xii) the applicant
should not make public distribution of
those parts of the application subject
to §$2.790(d). The applicant shall
submit to the Director of Nuciear Re-
actor Regulation an affidavit that
gervice of the notice of availability of

or environmental

executives upon whom the notice was
rved; and

for delivery to the designated address.
es. The date of docketing shall be the
date when the required copies are re-
ceived by the Director of Nuclear Re-
actor Regulation or Director of Nucle-
ar Material Safety and Safeguards, as
appropriate. Within ten (10) days
after docketing the applicant shall
submit to the Director of Nuclear Re-
actor Regulation or Director of Nucle-
ar Material Safety and Safeguards, as
appropriate, an affidavit that distribu-
tion of the additional copies to Feder-
al, State, and locsal officials has been
completed in accordance with require-
ments of this chapter and written
instructions furnished to the applicant
by the Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Sateguards, as appro-
priate. Amendments to the application
and environmental report shall be
filed and distributed and an affidavit
shall be furnished to the Director of
Nuclear Reactor Regulation or Direc-
tor of Nuclear Material Safety and
Safeguards, as appropriate, in the
same manner as for the initial applica-
tion and environmental report. If it is
determined that all or any part of the
tendered application and/or environ-
mental report is incomplete and there-
fore not acceptable for processing, the
applicant will be informed of this de-
termination, and the respects in which
| the document is deficient.

~ {5} An applicant for a construction
permit for a production or utilization
facility which is subject to § 51.20{b} of

ar Material Safety and Safeguards, as-

L
§in $§ 50.21(b) {2) or {3) or 50.22 of this
plicant by the Director of Nuclear Re- i

actor Regulation or Director of Nucle- ¢

<

this chapter. and is of the type specified

chapter or is a testing facility may
submit the information required of
applicants by Part 50 of the chapter in
three parts. One part shall be
accompanied by the information

25
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required by § 50.30(f) of this chapter,
another part shall include any
irformation required by § 50.34(a) and. if
applicable, § 50.34a of this chapter and a
third part shall include any information
required by § 50.33a. One part may
precede or follow other parts by no
longer than six (6) months exc~pt that
the part including information required
by § 50.33a shall be submitted in
accordance with time periods specified
in § 50.33a. If an applicant for a
construction permit for a nuclear power
reactor is exempted pursuant to § 50.33a
of this chapter from filing the
information described by § 50.33a of this
chapter, such applicant shall file with
the first part of its application an
affidavit setting forth facts as to the
electrical generating capacity of its
system. If it is determined that any one
of the parts as described above is
incomplete and not acceptable for
processing, the Director of Nuclear
Reactor Regulation or Director of
Nuclear Material Safety and Safeguards,
as appropriate, will inforth the applicant
of this determination and the respects in
which the document is deficient. Such a
determination of completeness will
generally be made within a period of
thirty (30) days. Except for the part
including information required by

§ 50.33a. whichever part is filed first
shall also inciude the fee required by

§§ 50.30{e) and 170.21 of this chapter
and the information required by
§$50.33.50.34((a)(1), and 50.37 of this
chapter. The Director of Nuclear Reactor
Regulation or Director of Nuclear
Material Safety and Safeguards, as
appropriate, will accept for docketing an
application for a construction permit for
a production or utilization facility which
is subject to § 51.20(b) of this chapter,
and is of the type specified in

§§ 50.21(b) (2) or (3] or 50.22 of this
chapter or is a testing facility where one
part of the application as described
above is complete and conforms to the
requirements of Part 50 of this chapter.
Additional parts will be docketed upon
a determinstion by the Director of
Nuclear Reactor Regulation or Director
of Nuclear Material Safety and
Safeguards, as appropriate, that they are
complete.

(e-1) Early consideration of site
suitability issues. An applicant for a
construction permit for a utilization
facility which is subject to § 51.20(b) of
this chapter and is of the type specified
in §§ 50.21(b) {2) or (3) or 30.22 of this
chapter or is a testing facility. may
request that the Commission conduct an
early review and hearing and render an
early partial decision in accordance
with Subpart F on issues of site
suitability within the purview of the
applicable provisions of Parts 50, 51 and
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o 100 of this chapter. In such cases. the
@ applicant for the construction permit
© may submit the information required of
& applicants by the provisions of this
e chapter in three or (in the case of
i Duclear power reactors) four parts:

r (1) Part one shall include or be ac-
companied by any information re-
quired by §§ 50.34(aX1) and 50.3(f) of
this chapter which relates to the
issue(s) of site suitability for which an
early review. hearing and partial deci-
sion are sought. except that informa-
tion with respect to operation of the
facility at the projected initial power
level need not be supplied, and shall
inciude the information required by
$§ 50.33(a) through (e) and 50.37 of
this chapter. The information submit.
ted shall also include: (i) Proposed
tindings on the issues of site suitabil-
ity on which the applicant has re-
quested review and a statement of the «
bases or the reasons for those find- *
ings, (ii) a range of postulated facility «
design and operation parameters that
« is sufficient to enable the Commission
& to perform the requested review of site
& suitability issues under the applicable
& provisions of Parts 50. 51 and 100, and

(2) Part two shall include or be ac-
companied by the remaining informa-
tion required by §§ 50.30(f), 50.33 and
50.34(a X 1) of this chapter.

(3) Part three shall include the re-
maining information required by
§§ 50.34(2) and (in the case of & nucle-
ar power reactor) 50.34a of this chap-
ter.

(4) The information required for
part two or part three shall be submit-

sion on part one is effective. Submittal ~
of the information required fuor part &
three may precede by no more .han g
six months or foilow by no more than «
six months the submittal of the infor-
mation required for part two.

(5) Part four, ' which is only required
when the application is for a construc-
tion permit for a nuciear power reac-
tor, shall include any information re-
quired by § 50.33a of this chapter and
:shall be filed in accordance with the
|_time periods specified in § 50.33a.

B {b) After the application has been

. docketed each applicant for a license for
receipt of waste radioactive material
from other persons for the purpose of

? commercial dispossl by the waste
disposal licensee except applicants
 under Part 61 of this chapter, who must
uw comply with paragraph (g) of this

- section, shall serve a copy of the
application and environmental report, as
appropriate, on the chief executive of
the municipality in which the activity is
to be conducted o, if the activily is not

'For a construction permit applicstion in
four parts, part four shall be filed second in
time since it must precede both parts two
and three by a period of from 9 months to 3
years.
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to be conducted within a municipality
on the chief executive of the county, and
serve a notice of availability of the
application or environmental report on
the chief executives cf the municipalities
or counties which have been identified
in the application or environmental
report as the location of all or part of the
alternative sites, containing the
following information: Docket number of
the application: a brief description of the
proposed site and facility; the location
of the site and facility as primarily
proposed and alternatively listed; the
name, address, and telephone number of
| the applicant’s representative who may
be contacted for further information;
notification that a draft environmental
impact statement will be issued by the
Commission and will be made available

-
<
<

upon request to the Commission; and
notification that if a request is received

~ from the appropriate chief executive, the

applicant will transmit a copy of the

ted during the period the partial deci-

application and environmental report,
and any changes to such documents
which affect the alternative site
location, to the executive who makes

(i) information concerning the appli- | the request In complying with the

Y cant’s site selection process and long- | requirements of this paragraph (b} the -
range plans for uitimate development applicant should not make public
of the site required by § 2.603(bX1). distribution of those parts of the

application subject to § 2790{d). The
applicant ghall submit to the Director of
Nuclear Material Safety and Safeguards
an affidavit that service of the notice of
availability of the application or
environmental report bas been
completed along with a list of names
and addresses of those executives upon
whom the notice was served.

{c]} The notice published in the Federal
Register announcing docketing of the
antitrust information portion of an
application for & facility coastruction
~ Permit under section 103 of the Act,
except for those applications described
it‘l;a ch.wl(e) and $2.102(d)(2), shall state

-

(1) The portion of the application
filed contains the information request-
ed by the Attorney General for the
purpose of an antitrust review of the
application as set forth in Appendix L
m%southhcm.pter;

(2) Upon receipt and acceptance for
docketing of the remaining portions of
t the application dealing with radiologi-
< cal health and safety and environmen-
tal matters, notice of receipt will be
published in the Fepmmar REcisTex in-
l m an appropriate notice of hear-

[

R15832
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{3) Any person who wishes to bave
his views on the antitrust matters of the
application considered by the NRC and

1 presented to the Attorney General for

3 consideration should submit such views
= within sixty (60) days after publication
x of the notice announcing receipt and

* docketing of the antitrust information to
= the U.S. Nuclear Regulztory
Commission, Washington. D.C. 20555,
Attention: Chief, Policy Development
and Technical Suppert Branck.

-

(d) The Director of Nuclear Reactor
Regulation or Director of Nuclear
Material Safety and Safeguards, as
appropriate, will give notice of the
docketing of the public health and
safety, common defense and security,
and environmental parts of an
application for a license for a facibty or
for receipt of waste radioactive material
from other persans for the purpose of
commercial disposal by the waste
disposal licenree, except that for
applications pursuant io Part 61 of this
chapter paragraph (g} of this sectian
applies. to the Governor or other
appropriate official of the State in which
the facility is to be located or the
activity is to be conducted and will
cause to be published in the Federal
Register a notice of docketing of the
application which states the purpose of
the application and specifies the
location at which the proposed activity
|_ would be conducted.

[~ (e)(1) Upon receipt of the antitrust

irformation responsive 1o Regulatory
Guide 9.3 submitted in connection with
an application “7r a facility operating
license under section 103 of the Act, the
Director of Nuclear Reactor Regulation
g:f thtey Direct . sgxf' of Nuclear Material

ety an eguards. as ap riate,

shall publigh in the Federal R?o:sptc and
in appropriate trade journals a “Notice
of Receipt of Operating License
Antitrus! Information.” The notice shall
invite persons to submit, within thirty
(30) days after publication of the natice,
comments or information ing the
antitrust aspects of the spplication to
assist the Director in de int
pursuant to section 105¢ of the Act,
whether significant changes in the
licensee’s activities or proposed
activities have occurred since the
completion of the previous antitrust
review in connection with the
construction permit The notice shall
also state that persons who wish to have
their views on the antitrust of
the application considered by tha NRC
and presented to the Attorney General
for consideration should submit such
views within thirty (30) days after
publication of the notice to: U.S. Nuclear -
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> Regulatory Commission, Washington, {f)(1) Each application for  license to assembled documents, identified by
5 D.C. 20555, Attention: Chief, Policy receive and possess high-level o docket number. Subsequently
& :Development and Technical Support radioactive waste at a geclogic & distributed amendments to the
% Branch. repository operations area pursuant to & application, however, may include
< Part 60 of this chapter and any o revised pages to previous submittals

[~ (2) If the Director of Nuclear Reactor environmental impact statement

Regulation or the Director of Nuclear  , required in connection therewith
Materia] Safety and Safeguards, as § pursuant to Subpart A of Part 51 of this
appropriate, after reviewing any &, chapter shall be processed in

comments or information received in ¢ accordance with the provisions of this
response to the published notice and “ paragraph.

any comments or information regarding © (5, 1 4110w a determination as to

the applicant received from th;:"m whether the application is complete and
General, concludes that there have acceptable for docketing, it will be

no significant changes since the initially treated as a tendered document,
completion of the previous antitrust and a copy will be available for public
review in connection with the inspection in the Commission's Public
construction permit, a findingofno | Document Room. Twenty copies shall be
significant changes shall be published i1 | fije4 to enable this determination to be

the Federal Register, together with a made.

reevalaetion of such hading shouid be (-

reevaluation of su i ~ . .
braitted within thi (3) If the Director of Nuclear Material

su within thirty (30) days of Safety and Safeguards determines that

publication of the notice. If no requests

for reevaluation are received within that
time, the finding shall become the NRC's -
final determination. Requests for a e
reevaluation of the no significant =

the tendered document is complete and
acceptable for docketing, a docket
number will be assigned and the
applicant will be notified of the
determination. If it is determirnied that all

47 FR9983

. + o4
M$mh&zmé?pm " or any y‘aan of the tendered document is
finding becomes final but before the - ;_ncomp ete and therefox_‘e not agceptab!e
issuance of the OL only if they contain | Of processing. the applicant will be
new information, such as information informed of this determination and the
about facts or events of antitrust ;e?pe_cts in which the document is
significance that have occurred since  |_Ueficient.
that date, or information that could not
E:S?’mbly have been submitted prior to %4} glesen:ied] id

t date. 5) If a tendered document is
(3) If. as a result of a reevaluation of acceptable for docketing, the applicant
the finding described in paragraph (e)(2] | will be requested to (i) submit to the
of this section, it is determined that Director of Nuclear Material Safety and
there have been no significant changes. Safeguards such additional copies of the
the Director of Nuclear Reactor application and environmental impact
Regulation or the Director of Nuclear statement as the regulations in Part 60
Material Safety and Safeguards, as and Subpart A of Part 51 of this chapter
appropriate, shall deny the request and require, (ii) serve a copy of such
shall publish a notice of finding of no application and environmental impact
significant changes in the Federal statement on the chief executive of the
Register. The notice and finding become § municipality in which the geologic
the ﬁml NRC decision t!urty (30) days & repository operations area is to be
after being made and only in the event - Jocated, or if the geologic repository
that the seommiwon has pot exercised e op:hnra}ions area is not to lz; located
sua sponte review. 1 within a municipality, on the chief
(4] H the Director of Nuclear Reactor | executive of the county (or to the Tribal
Regulstion or the Director of Nuciear organization, if it is to be located within
eppropriste, conciudes tt mgnifcant | S dmoogen of S
i ct distribution of additional copies
changes have occurred since the to Federal, State, Indian Tribe, and local
completion of the antitrust reviewin | officials in accordance with the
connection with the construction permit, | requirements of this chapter and written
then the provisions of § 2.102(d) apply. instructions from the Director of Nuclear
- Material Safety and Safeguards. All

such copies shall be completely

< and, in such cases, the recipients will be
© responsible for inserting the revised

pages.

i {6) The tendered document will be
formally docketed upon receipt by the
Director of Nuclear Material Safety and
Safeguards of the required additional
copies. The date of docketing shall be
the date when the required copies are
received by the Director of Nuclear
Material Safety and Safeguards. Within
ten (10) days after docketing, the
applicant shall submit to the Director of
= Nuclear Material Safety and Safeguards
< a written statement that distribution of
— the additional copies to Federal, State,
Z Indian Tribe, and local officials has
« been completed in accordance with
1 requirements of this chapter and written
instructions furnished to the applicant
by the Director of Nuclear Material
Safety and Safeguards. Distribution of
the additional copies shall be deemed to
be complete as of the time the copies are
deposited in the mail or with a carrier
prepaid for delivery to the designated
addressees.

F (7) Amendments to the application
and supplements to the environmental
impact statement shall be filed and

3 distributed and a written statement shall
2 be furnished to the Director of Nuclear
« Material Safety and Safeguards in the

U same manner as for the initial

- s > . .

© application and environmental impact
statement.

-

{8) The Director of Nuclear Material
Safety and Safeguards will cause to be
published in the Federal Register a
! notice of docketing which identifies the
5 State and location at which the
2 proposed geologic repository operations
& area would be located and will give
© notice of docketing to the governor of

that State. The notice of docketing will
state that the Commission finds that a
hearing is required in the public interest,
prior to issuance of a construction
suthorization, and will recite the matters
specified in § 2.104(a) of this part.
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§2.101(g)

{g) Each application for a license to
receive radioactive waste from other
persons for disposal under Part 61 of
this chapter and the accompanying  _
environmental report shall be processed
in accordance with the provisions of this

|_paragraph.

(1) To allow a determination as to

rwhether the application or

environmental report is complete and

2 acceptable for docketing, it will be

<
[}
[s
'S
™
0

47 FR 57446

——49 FR 9352

initiaily treated as a tendered document,
and a copy will be available for public
inspection in the Commission’s Public
Document Room 2120 L Street NW.,,
Washington, D.C. One original and two
copies shall be filed to enable this

|_determination to be made.
[~ (i) Upon receipt of a tendered

application, the Commission will publish
in the Federal Register notice of the
filed application and will notify the
governors, legislatures and other
appropriate State, county, and municipal
officials and tribal governing bodies of
the States and areas containing or
potentially affected by the activities at
the proposed site and the alternative
sites. The Commission will inform these
officials that the Commission staff will
be available for consultation pursuant to
§ 61.71 of this chapter. The Federal
Register notice will note the opportunity
for interested persons to submit views
and comments on the tendered
application for consideration by the
Commission and applicant. The
Commission will also notify the U.S.
Bureau of Indian Affairs when tribal
governing bodies are notified.

(ii) The Commission will also post a
public notice in a newspaper or
newspapers of general circulation in the
affected States and areas summarizing
information contained in the applicant's
tendered application and noting the
opportunity to submit views and
comrments.

(iii) When the Director of Nuclear
Material Safety and Safeguards
determines that the tendered document
is complete and acceptable for
docketing, a docket number will be
assigned and the applicant will be
notified of the determination. Iif it is
determined that all or any part of the
tendered document is incomplete and
therefore not acceptable for processing,
the applicant will be informed of this
determination and the aspects in which
the document is deficient.

b

o

{2) With respect to any tendered
document that is acceptable for
docketing. the applicant will be
requested to (i} submit to the Director of
Nuclear Material Safety and Safeguards
such additional copies as the reguiations
in Part 61 and Subpart A of Part 51 of
this chapter require, (ii) serve a copy on

Aprit 30, 1992
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™ (3) The tendered document will be

the chief executive of the municipality in
which the waste is to be disposed of or.
il the waste is not to b : disposed of
within a municipality. serve a copy on
the chief executive of the county in
which the waste is to be disposed of.
(iii) make direct distribution of
additional copies to Federzl State.
Indian Tribe, and local officials in
accordance with the requiremer.ts of
this chapter and written instructions
from the Direc.or of Nuclear Materia}
Safety and Safeguards. and (iv) serve a
notice of avzilability of the application
and environmental report on the chief
executives or governing bodies of the
municipalities or counties which have
becn identified in the application and
environmental report as the location of
all or part cf the alternative sites if
copies are not distributed under
paragraph (g){2){iii} of this section to the
executives or bodies. All distributed
copies shall be completely assembled
documerts ident:fied by docket number.
Subsequently distribu‘ed amendments,
hcwever. may include revised pages to
previous submittals and. in such cases.
the recipients will be responsible for
inserting the revised pages. In complying
with the requirements of paragraph (g)
of this section the applicant shall not
make public distribution of those paris
of the application subject to § 2.790(d).

formally docketed upon receipt by the
Director of Nuclear Material Safety and
Safeguards of the required additional
copies. Distribution of the additional
copies shall be deemed to be complete
as of the time the copies are deposited
in the mail or with a carrier prepaid for
delivery to the designated addressees.
The date of docketing shall be the date
when the required copies are received
by the Director of Nuclear Material
Safety and Safeguards. Within ten {10}
days after docketing. the applicant shall
submit to the Director of Nuclear
Material Safety and Safeguards a
written statement that distribution of the
additional copies to Federal, State,
Indian Tribe, and local officials has
been completed in accordance with
requirements of this section and written
instructions furnished to the applicant
by the Director of Nuciear Material
Safety and Safeguards.

(4) Amendments to the application
and environmental report shall be filed
and distributed and a written statement
shall be furnished to the Director of
Nuclear Material Safety and Safeguards
in the same manner as for the initial
application and environmental report.

(5) The Director of Nuclear Material
Safety and Safeguards will cause to be
published in the Federal Registera _
notice of docketing which identifies the
State and location of the proposed
waste disposal facility and will give
notice of docketing to the governor of

2-8

47 FRS5I446—

§2.101(g)

PART 2 ¢ RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS - - -

that State and other officials listed in
paragraph (g)(3) of this section and, in a
reasonable period thereafter, publish in
the Federal Register a notice pursuant to
§ 2.105 offering opportunity to request a
hearing to the applicant and other
affected persons.’
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tion.

(a) During review of an application
by the staff, an applicant may be re-
quired to supply additional informa-
tion. The staff may request any one
party to the proceeding to confer with
the staff informally. In the case of &
docketed application for a construc-
tion permit or an operating license for
a facility, the staff shall establish a
schedule for its review of the applica-
tion, specifying the key intermediate
steps from the time of docketing until
the completion of its review.
~ (b) The Director of Nuclear Reactor
= Regulation or Director of Nuclear Ma-
- terial Safety and Safeguards, as appro-
I priate, will refer the docketed applica-
~ tion to the ACRS as required by law
< and in such additional cases as he or
the Commission may determine to be
appropriate. The ACRS will render to
the Commission one or more reports
As required by law or as reQuested by
the Commission.

(c) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will make each report of the
ACRS a part of the record of the dock-
eted application, and transmit copies
t&g\e appropriate State and local offi-
c

(d)(1) Except as provided in paragraph
(d)(2) of this section, the Director of
Nuclear Reactor Regulation or Directoz
of Nuclear Material Safety and
Safeguards, as appropriate, will refer
and transmit a copy of each dacketed
application for & construction permit or
an operating license for a utilization or
production facility under section 103 of
the Act to the Attomey General as
required by section 105c of the Act.

(2) The requi of paragraph
(d)1) of this section do not apply to an
application for an operating license for a
producnna or utilization facility under
= = section 103 of the Act for which the

comlrucuon permit was also issued
& under section 103, unless the Director of
s Nuclear Reactor Regulation or the

Director of Nuclear Matenal Safety aad

Safeguards, as appropriate, determunes,
after coasultation with the Attorney
Genera!l and in accordance with
§ 2.101(e]. that suck review is advisable
on the ground that significant changes 1a
the licensee's activities or proposed
activities have occurred subsequent to
the previous review of the Attorney
_General and the Commission under
section 105¢ of the Act in connection
with the construction permit

ad

rz.mz Administrative review of applica-

36 FR13270

) 11t 1446

(3) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will cause the Attorney Gener-
al’s advice received pursuant to para-
graph (d)X1) to be published in the =
FEDERAL REGISTER promptly upon re-
ceipt, and will make such advice a part
of the record in any proceeding on
antitrust matters conducted in accord-
ance with subsection 105c¢(5) and sec-
tion 189a of the Act. The Director of
Nuclear Reactor Regulation or Direc-
tor of Nuciear Material Safety and
Safeguards, as appropriate, will also
cause to be published in the FEDERAL
REGISTER a notice that the Attorney
General has not rendered any such

advice. Any notice published in the
FEDERAL REGISTER pursuant to this
subparagraph will also include a notice
of hearing. if appropriate, or will state
that any person whose interest may be
affected by the proceeding may, pur-
suant to and in accordance with
§ 2.714, file a petition for leave to in-
tervene and request a hearing on the
antitrust aspects of the application.
The notice will state that petitions for
leave to intervene and requests for
hearing shall be filed within 30 days
after publication of the notice.

P

—
§ 2103 Action on appiications for

byproduct, sources, special nuciear material,
and operator licenses.

{a) If the Director of Nuclear Reactor
Regulation or the Director of Nuclear
Material Safety and Safi as
appropriate, finds that an application for
a byproduct, source, special nuclear
material, or operztor license lies
with the requirements of the Act, the
Energy Reorganization Act, and this
chapter, he will issue a license. If the
license is for a facility, or for receipt of
waste radioactive material from other
persons for the purpose of commercial
disposal by the waste disposal licensee,
or if it is to receive and possess high-
level radioactive waste at a geologic
repository operatiors area pursuant to
Part 60 of this chapter, the Director of
Nuclear Reactar Regulation or the
Director of Nuclear Material Safety and
Safeguards, as appropriate, will inform
the State, tribal and local officials
specified in § 2.104(e) of the issuance of
the license. For notice of issuance
requirements for licenses issued
pursuant to Part 61 of this chapter, see

,_5 2.106(d) of this part.
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(b) If the Director of Nuclear Reac-
tor Regulation or Director of Nuclear
Material Safety and Safeguards, as ap-
propriate, finds that an application
= does not comply with the require-
- ments of the Act and this chapter he
2 may issue a notice of proposed denial
Z or a notice of denial of the application
© md inform the applicant in writing of:
% (1) The nature of any deficiencies or
the reason for the proposed denial or
the denisl, and

(2) The right of the applicant to
demand a hearing within twenty (20)
days from the date of the notice or
such longer period as may be specified
in the notice.

HEARING ON APPLICATION—HOW
INITIATED

£2.164 Notice of hearing.

(a) In the case of an application on
which a hearing is required by the Act
or this chapter, or in which the Com-
mission finds that a hearing is re-
quired in the public interest, the Sec-
retary will issue a notice of hearing to
be published in the FEDERAL REGISTER
as required by law at least fifteen (15)
days. and in the case of an application
concerning a construction permit for a
facility of the type described in
§ 50.21(b) or § 50.22 of this chapter ora
testing facility, at least thirty (30)
days, prior to the date set for hearing
L_“' the notice.'®

— In addition, in the case
of an application for a construction
permit for a facility of the type de-
scribed in § 50.22 of this chapter, or a
testing facility, the notice (other than
a notice pursuant to paragraph (d) of

= this section) shall be issued as soon as

= ¥ practicable after the application has

% been docketed: Provided, That i{ the

tr Commission, pursuant to § 2.101(aX2),

% decides to determine the acceptability

S of the application on the basis of its

technical adequacy ss well as com-

pleteness, the notice shall be issued as
soon as practicable after the applica-
tion has been tendered.

37 FR15127

'If the notice of hearing concerning an
application for a construction t for a
facility of the type described in § 50.21(b) or
§ 50.22 of this chapter or a testing facility

least thirty (30) days notice of
and plsce of that hearing. After
v.htsnoueelsclventhemldlncomeerm
reschedule the commencement of the initial
earing for a later date or reconvene s re-
cessed hearing without again providing
thirty (30) days notice.

41 FR30719)

-4
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-

The notice will

state:

(1) The time, place, and nature of
the hearing and/or prehearing confer-
ence, if any;

(2) The authority under which the
hearing is to be held;

<3) The matters of fact and law to be
considered; and

(4) The time within which answers
to the notice shall be filed.

(b) In the case of an application for
& construction permit for a facility on
which the Act requires a hearing, the
notice of hearing will, except as pro-
vided in paragraph (d) of this section
and unless the Commission determines
otherwise, state, in implementation of
paragraph (lxa) of this section:

(1) That, if the proceeding is & con-
tested proceeding. the presiding offi-
cer will consider the following issues:?

37 FR15327

(i, -7hether in accordance with the
provigions of § 50.35(a) of this eh::.nter

(a) The applicant has describec trhe
proposed design of the facility, includ-
ing. but not limited to, the principal
architectural and engineering criteris
fo- :he design, and has identified the
mez:or features or companents incorpo-
rated therein for the protection of the
health and safety of the public;

(d) Such further technical or design
information as may be requ:.sad to
complete the safety analysis, and
which can reasonably be left for later
consideration will be supplied (n the
final safety analysis report; .

(c) Safety features or components, if

appuant. and the applicant has identi-
fied, and there will be conducted, a re-
search and development program rea-
,sonably designed to resolve any safety
qusuons associated with such fea-
tures or components; and

(d) On the basis of the foregoing,
there is reasonable assurance that (1)
such safety questions will be satisfac-
torily resolved at or before the latest

i
|
£
g5
L
H

- 31 FR12774

posed location without undue risk to
the health and safety of the public;
(ii) Whether the applicant is techni-
cally qualified to design and construct
the proposed facility;
b

i

<1} to (iv) are the imves
Atomic Energy Act of 1964, as
(v} is the lssue pursuant tc the N
Environmental Policy Act of 1668.

i
il

E&
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(iii) Whether the applicant is

2 financially qualified to design and

Y

« construct the proposed facility:

zcility will be inimical to the common
udelense and security or to the health
S and safety of the public:

{v) If the application is fora

Fonslrucuon permit for a nuclear power

reactor. a testing facility. a fuel

S reprocessing plant. or other facility

% whose construction or operation has

& been determined by the Commission to
% have a significant impact on the

¥ environment, whether. in accordance

57 FR 18,88

with the requirements of Subpart A of
Part 51 of this chapter. the construction

|_permit should be issued as proposed.

>(2] That. if the proceeding is not a contested

proceeding. the presiding officer will
determine:

(i: Without conducting a de novo
evaluation of the application, whether
the application and the record of the
proceeding contain sufficient
information, and the review of the
application by the Commission's staff
has been adequate to support
affirmative findings on (b}(1} (i} through
{iii) specified in this section and a
negative finding on (b)(1){iv) specified in
this section proposed to be made and
the issuance of the construction permit
proposed by the Director of Nuclear
Reactor Regulation or Director of
Nuclear Material Safety and Safeguards,
as appropriate, and

(ii) If the application is for a
construction permit for a nuclear power
reactor. a testing facility, a fuel
processing plant. a uranium enrichment
facility, or other facility whose
construction or operation has been
determined by the Commission to have
a significant impact on the environment,
whether the review conducted by the
Commission pursuant to the National
Environmental Policy Act (NEPA) has
been adequate.

o
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r (3) That. regardless of whether the

o, Proceeding is contested or uncontested.
sthe presiding officer will. in accordance
owith Subpart A of Part 51 of this
Zchapter.

o (i) Determine whether the
requirements of section 102(2j (A}, (C)
and (E) of the National Environmental
Policy Act and Subpart A of Part 51 of
this chapter have been complied with in
the proceeding:

[_-——4

—

1i) Independently consider the final
among conflicting factors con-
in the record of the proceeding
view to determining the appro-
action to be taken; and
Determine whether the c~on-
permit should be iscued,
denied, or appropriately conditi- ned
L.to protect environmental values.

4

with a

3

39 FR26279

§

(¢) In the case of aa applicetion for
license in which a hear-

%
E
§
g
i

consider
other matter within the purview of:

(1) Whether there is reasonable as-
surance that construction of the “acili-
ty will be substantially completec. on &
timely basis, in conformity with the
construction permit and the applica-
tion as amended, the provisions of the
Act, and the regulations in tkis chap-

(2) Whether the facility will ¢, urate
in conformity with the applicat on as
amended, the provisions of the act,
and the regulations in this chapter;
mmummn
(1) That the activities t- be
authorised by the opersting license
can be conducted without encas ., >ring
health and safety of tle o blic,
and (if) that such activities wil: « con-
ducted in compliance with the -

in this chapter;

17 FR1512?
]

~
[
-

g
i
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49 FR ..

2.104(¢c)

44) Whether the applicant is
technically and financially qualified to
eugage in the activities to be authorized
by the operating license in accordance
with the regulations in this chapter,
except that the issue of financial
qualification shall not be considered by
the presiding officer in an operating
license hearing if the applicant is an
electric utility seeking a license to
operate a utilization facility of the type
described in § 50.21(b) of § 50.22;

™ i5) Whether the applicable provi-

37 FR15127?

sions of Part 140 of this chapter have
been satisfied;

(6) Whether issuance of the license
will be inimical to the common de-
fense and security or to the health

L_and safety of the public; and

49 FR 9352

e 6,6 FR 65083~

(71 If the application is for an
operating license for a nuclear power
reactor, a testing facility. or a fuel
reprocessing plant, or other facility
whose operation has been determined
by the Commission to have a significant
impact on the environment. whether. in
accordance with the requirements of
Subpart A of Part 51 of this chapter, the
operating license should be issued as
proposed.?

(d) In an application for a construc-
tion permit or an operating license for
a facility on which a hearing is re-
quired by the Act or this chapter. or in
which the Commission finds that a
hearing is required in the public inter-
est to consider the antitrust aspects of
the application. the notice of hearing
will. unless the Commission deter-
mines otherwise. state:

(1) A time of the hearing. which will
be as soon-as practicable after the re-
ceipt of the Attorney General's 24vice
and compliance with sections 105 and
1892 of the Act and this part;*

(2) The presiding officer for the
hearing who shall be either an admin-
istrative law judge or an atomic safety
and licensing board established by the

3Issues (1) to (6) are the issues pursuant
to the Atomic Energy Act of 1954, as amend-
ed. Issue (7) is the issue pursuant to the Na-
tional Environmenta} Policy Act of 1969.

*As permitted by subsection 105¢ of the
Act, with respect to proceedings in which an
application for a construction permit was
filed prior to December 19, 1970, and pro-
ceedings in which a written request for anti-
trust review of an application for an operat-
ing license to be .ssued under section 104b
has been made by a person who intervened

and Lijcensing Board Panel;

46 FR 55083 ——

(4) That matters of radiological health
and safety and common defense and
security, and matters raised under the
Natiwaal Environmental Palicy Act of
1969, will be considered at another
hearing if otherwise required or ordered
to be held, for which a notice will be
published pursuant to paragraphs (a)
and fb) of this section, unless otherwise

authorized by the Commission.

x
'S
~
-«

{e) The Secretary will give timely
notice of the hearing to all parties and to
other persoms. if any. entitled by law to
notice. The Secretary will tremzsmit a
notice of hearing on an application for a
license for a production or utilizatioa
facility, for a license for receipt of waste
radioactive material from other persoms
for the purpose of commercial disposat
by the waste disposal licensee, for a
license under Part 81 of this chapter, for
a license to receive and passess high-
level radioactive waste at a geologic
repository operations area pursuant to
Part 80 of this chapier. and for-a license.
undex Part 72 of this chapter to acquire,
receive oz passess spent fuel for the:
purpose of storage in an independent
spent fuel storage installation (ISFSI} ta.
the governor or other 2 i

- official of the State and to the chief
exgcutive of the raunicipality in which
the facility is te be located or the
activity is to be conducted or. if the
facility is not to be located or the
activity conducted within a
municipality, to the chief execative of
the coanty (eor to the Tribal organtzation,
if it a8 to be so located or conducted
within am Indisa reservation}. The
Secretary will transmit a netice of
hearing on an application far a license
under Part 72 of this chapter to acquire,
receive or possess spent fuel, high-level
radioactive waste or radioactive
material associated with high-level
radioactive waste for the purpose of
storage in a monitored retrievable
storage instaflation (MRS} to the same
persons who received the notice of
docketing under § 72.16{e} of this
chapter.

53 FR 31651

or sought by timely written notice to the —

Commission to intervene in the construction
permit proceeding for the facility to obtain
a determination of antitrust considerations
or to advance a jurisdictional basis for such
determination within 23 days after the date
of publicaticn inn the FEDERAL REGISTER or
notice of filing of the application for an op-
erating license or December 19, 1970. which-
ever is later. the Commission mzay issue a
construction permit or operating license
which contains the conditions specified in
§ 50.55b of this chapter before the antitrust
aspects of the application are finally re-
solved.

_§ 2.105 Notice of proposed action.

(a) If a hearing is not required by
~ the Act or this chapter. and if the
~ Commission has not found that a
& hearing is in the public interest. it will.

~ prior to acting thereon. cause to be
~ published in the FEDERAL REGISTER a

notice of proposed action with respect
to an application for:
(1) A license for a facility;

24

Commission or by the Chief Adminis-
trative Judge of the Atomic Safety

(3) That the presiding officer will ©
consider and decide whether the activ-
ities under the proposed license would
create or maintain a situation incon-
sistent with the antitrust laws de-
L_scribed in section 1052 of the Act: and

2.105(a»
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I™  (2) A license for receipt of waste

= radioactivc material from other persons
for the purpose of commercial disposal
z by the waste disposal licensee. All

* licenses issued under Part 61 of this
Lchapter shall be so noticed.

~

|

(3) An amendment of a license speci-
fied in paragraph (a) (1) or (2) of this
section and which involves a signifi-
cant hazards consideration:

38 FR 9585

r

[-.-~ {4) An amendment tc an operaling
license for a facility licensed ucder

§ 50.21(b) or § 50.22 of this chapter ar far
a testing facility, as follows:

(i} If the Commissian determines
under § 50.58 of this chapter that the
amendmes! involves no significant
hazards consideration. though it will
provide notice of opportunity for a
hearing pursuant to this section. it may
make the amendment immediateiy
effective and grant a hearing thereafter:
or

(ii) If the Commissior: determines
under § 50.58 and § 50.91 of this chapter
that an emergency situation exists or
that exigent circamstances exist and
that the amendment invoives no
significant hazards consideration. it wifl
provide notice of opportunity for a
hearing pursoant te § 2.166 (if a heering
is requested, it will be held after

issuance of the amendmemnt):

51 FR 7744

(5) A license to receive and possess
high-level radioactive waste at a geo-
logic repository operations area pursu-
|_ant to Part 60 of this chapter:

[~ {6) An amendment to a license
specified in paragraph (z)(5) of this
section, or an amendment to a
construction anthorization granted in
proceedings on an application for such a
license, when such an amendment
would anthorize actions which may
significantly affect the health and safety
|_of the pebhic:

[~ {7} A license under Part 72 of this
chapter to acquire. receive or passess
spent fuel for the purpose of storage in
an icdependent spent fuel storage
installation {ISFS{] or to acquire. receive
or possess. spent fuel high-level
radioactive waste or radicactive
material assaciated with bigh-level
radioactive waste for the purpose of
storage in a monitored retrievable
storage instaliation (MRS):

(8} An amendment to a license
specified in paragraph (a}{?] of this
section when such an amendment
presents a genuine issue as to whether
the health and safety of the public will
be significantly affected: or

(9} Any other license or amendment
as to which the Comrmission deter-
mines that an opportunity for a public
hearing should be afforded.

110)In the case of an application for
an operating license for a facility of a

$1 FR 7744

53 FR 3165t
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type described in § 50.21(b) or § 50.22
of this chapter or a testing facility, a
notice of opportunity for hearing shall
be issued as soon as practicable after.
the application has been docketed.

{11} In the case of an application for
a license to receive and possess high-
level radioactive waste at a geologic re- .,
pository operations area, a notice of 2
opportunity for hearing, as required &
by this paragraph, shall be published «
prior to Commission action author-“
izing receipt of such wastes; this re- ¢

(2) If a request for a hearing or a pe-
tition for leave to intervene is filed
within the time prescribed in the
notice, the presiding o.ficer who shall
be an Atomic Safety and Licensing
Board established by the Commission
or by the Chief Administrative Judge
of the Atomic Safety and Licensing
Board Panel, will rule on the request
and/or petition, and the Secretary or
the presiding officer will issue a notice
of hearing or an appropriate order.
The presiding officer designated to

quirement is in addition to the proce-

dures set out in §2.101(fX8) and

§ 2.104 of this part, which provide for

a hearing on the application prior to

issuance of a construction authoriza-
tion.

I

(b} The notice of proposed action
will set forth:

38 FR 101514

(1) The nature of the action pro-

posed;

.”za FR lOlSll[

(2) The manner in which a copy of
the safety analysis and of the ACRS
report, if any, may be obtained or ex-
amined.

36 FRAG636

J

(¢) If an application for a license is
complete enough to permit all evalua-
tions, other than completion inspec-

tion, pecessary for the issuance of a
construction permit and operating li-
cense, the notice of proposed issuance
of a construction permit may provide
that on completion of construction
and inspection the operating license
will be issued without further prior
notice.

21 FR17

l— (d) The notice of proposed action
will provide that, within thirty (30)
days from the date of publication of
the notice in the FEDERAL REGISTER. OT
such lesser period authorized by law as
the Commission may specify:

(1) The applicant may file a request
for a hearing; and

(2} Any person whose interest may be
affecte< by the proceeding may file a
request for a hesring or & petition for
leave to intervene i a hearing has
{ _alreedy been requested.

(e¢X1) If no request for a heaning or
petition for leave to intervene is filed
within the time prescribed in the
notice, the Director of Nuclear Reac-
tor Regulation or the Director of Nu-
clear Material Safety and Safeguards,
as appropriate, may take the proposed
action, inform the appropriate State
and local officials, and publish in the
Pepxrar REGISTER 2 notice of issuance
of the license or other action.

~
o~
-

37 FR 1S

1 FR 7744

—46 FR55083
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rule on a request or petition concern-
ing the antitrust aspects of an applica-
tion may be either an Administrative
Law Judge or an Atomic Safety and
meensing Board.

(f) Applications for facility licenses
under section 103 of the Act and for
facility operating licenses under sec-
tion 104b of the Act as to which any
person intervened or sought by timely
written notice to the Commission to
intervene in the construction permit
proceeding to obtain a determination
of antitrust considerations or to ad-
vance a jurisdictional basis for such
determination are also subject .0 the

provisions of §§ 2.101(b) and 2.102(d).

§2.106 Notice of issuance.

(a) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will cause to be published in
the FeDERAL REGISTER notice of, and
will inform the State and local offi-
cials specified in § 2.104(e) of the issu-
ance of:

(1) A license or an amendment of a
license for which a notice of proposed
action has been previously published;
and

(2) An amendment of a license for a
facility of the type described in
§ 50.21(b) or § 50.22 of this chapter, or
a testing facility, whether or not a
notice of proposed action has been

previously published.

35 FR 19655

38 FR9585

B (b) The notice of issuance will set
forth:
(1) The nature of the license or
~ amendment;
(2) The manner in which copies of

the safety analysis, if any, may be ob-
tamned and examined; and

(3) A finding that the application for
the license or amendment complies
with the requirements of the Act and
this chapter.

17 rRasy
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(¢) The Director of Nuclear Material
Safety and Safeguards will also cause
to be published in the FPeperar REGIs-
TER notice of, and will inform the

~ State, local, and Tribal officials speci-

= fied in § 2.104(e) of any action with re-

= spect to, an application for a license to

g receive and possess high-level radioac-

. tive waste at a geologic repository op-

« erations area pursuant to Part 60 of
this chapter, or for the amendment to
such license for which a notice of pro-
fao;ed action has been previously pub-
ished.

r (d) The Director of Nuclear Material
Safety and Safeguards will also cause to
be published in the Federal
notice of, and will inform the State and
local officials or tribal governing body
specified in § 2.104(e} of any licensing
action with respect to a license to
receive radioactive waste from other
persons for disposal under Part 81 of
this chapter or the amendment of such a
license for which a notice of proposed
action has been previously published.

47 FRST446

r-‘.§ 2.107 Withdrawal of application.

(a) The Commission may permit an
applicant to withdraw an application
prior to the issuance of a notice of
hearing on such terms and conditions
as it may prescribe, or may, on receiv-
ing a2 request for withdrawal of an ap-
plication, deny the application or dis-
miss it with prejudice. Withdrawal of
an application after the issuance of a
notice of hearing shall be on such
terms as the presiding officer may pre-
scribe.

e

28 FR 10151

(b) The withdrawal of an application
does not authorize the removal of any
document from the files of the Com-
mission.

(¢) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will cause to be published in
the FeEperaL REGISTER 2 notice of the
withdrawal of an application if notice
of receipt of the application has been
oreviously published.

27 FR3IN?
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$2.108 Denial of application for fallure to
supply information.

(a) The Director of Nuclear Reactor
or Director of Nuclear Ma-
mmwaymwmﬁm

il

g
§
8

;

a

g

E

39 FR 43
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§$2.100 Eftect of timely renewal
application.

(a) Except for the renewal of an
operating license for a nuclear power
plant under 10 CFR 50.21(b) or 50.22, if,
at least 30 days prior to the expiration of
an existing license authorizing any
activity of a continuing nature, the
limeﬁlunapphanonfou
rmndorﬁornmhamefor

56FR 64043

$2.110 Filing and sdministrative action
on submittals for design review or
early review of site suitability issues.

(aX1) A submittal pursuant to Ap-
pendix O of Part 53 of this chapter
shall be subject to §§2.101(a) and

Ez.'m to the same extent as If it were
an spplication for a permit or license.

£ (2) Except as specifically provided

¥ otherwise by the provisions of Appen-
dix Q to Part 52 of this chapter, a sub-
mittal pursuant to Q shall
be subject to § 2.101(a) (2) through (4)
to the same extent as If it were an ap-
_pllat.ion for a permit or license.

B (b) Upon initiation of review by the
staff of a submittal of & type described
in paragraph (aX1) of this section, the
Director of Nuclear Reactor Regula-
tion shall publish fn the FroeRal Rzc-
ISTER & notice of receipt of the submit-
tal, inviting comments from interested
persons within 80 days of publication
gor such other time as may be specified,
£

for consideration by the staff and
ACRS in their review.

(¢) Upon completion of review by the
€ staff and the ACRS of 2 submittal of
the type described in paragraph (aX1)
of this section, the Director of Nuclear
Reactor Regulation shall publish in
the Feoxral RECISTER & determination
as to whether or not the design is ac-
ceptable, subject to such conditions as
may be appropriate, and place in the
Public Document Room an analysis of
|_the design in the form of a report.

82111 Prohibition of sex discriminstion.

No person shall on the ground of sex
X be excluded from psrticipation in, be
denied a license under, be denied the
f£ benetits of, or be subjected to discrimi-
gwlon under any program or activity
carried on or receiving Federal assist-
ance under the Act or the Energy Re-
organization Act of 1974,

Subpart B—Procedure for lmpesing
Requirements by Order, or for
Medification

y e or
Revecation of @ License, or for
impesing Civil Penaities
§2200 Scope of subpart.
(a) This subpart prescribes the pro-
cedure in cases initisted by the sw!
Or upon a request by any person, to
impose requirements by order, or to
modify, suspend, or revoke a license,
or to take other action as may be
proper, against any person subject to
the jurisdiction of the Commission.

(b)‘rhlssubmrtdsomucﬂbame
procedures in cases initiated by the
!wmdvﬂmﬂﬂumt
234 of the Act and section
the Energy Reorganization Act

|_o14

2B

56 FR 40664

72.201 Notice of violation.

(a) In response to an alleged violation
of any provision of the Act or this
chapter or the conditions of a license or
an order issued by the Commission, the
Commission may serve on the licensee
or other person subject to the
jurisdiction of the Commission a written
notice of violation; a separate notice
may be omitted if an order pursuant to
§ 2.202 or demand for information
pursuant to § 2.204 is issued that
otherwise identifies the apparent
violation. The notice of violation will
concisely state the alleged violation and
will require that the licensee or any
other person submit, within twenty (20)
days of the date of the notice or other
specified time, a written explanation or
statement in reply including:

{1) Corrective steps which have been
taken by the licensee or other person
and the results achieved;

{2) Corrective steps which will be
taken; and

(3) The date when full compliance will
be achieved.

{b) The notice may require the
licensee or other person subject to the
jurisdiction of the Commission to admit
or deny the violation and to state the
reasons for the violation, if admitted. It
may provide that, if an adequate reply is
not received within the time specified in
the notice, the Commission may issue an
order or a demand for information as to
why the license should not be modified.
suspended or revoked or why such other
action as may be proper should not be

§2202 Orders.
{(a) The Commission may institute a

proceeding to modify, suspend, or
revoke a license or to take such other
action as may be proper by serving on
the licensee or other person subject to
the jurisdiction of the Commission an
order that will:

(1) Allege the violations with which
thehenseeorotherpenonmbyectto
the Commission'’s j
chuaed.orthepotenﬁaﬂyhlnrdom
conditions or other facts deemed to be
sufficient ground for the proposed _
action, and specify the action proposed;

{2) Provide that the licensee or other
person must file a written answer to the
order under oath or affirmation within
twenty (20) days of its date, or such
other time as may be specified in the

(3) Inform the licensee or any other
person adversely affected by the order
of his or her right, within twenty {20)
days of the date of the order, or such
other time as may be specified in the
order, to demand a hearing on all or part
of the order, except in a case where the
licensee or other person has consented
in writing to the order;

May 29, 1992 (reset)
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(4) Specify the issues for hearing; and

(5) State the effective date of the
order; if the Commission finds that the
public health, safety, or interest so
requires or that the violation or conduct
causing the violation is willful, the order
may provide, for stated reasons, that the
proposed action be immediately
effective pending further order.

(b) A licensee or other person to
whom the Commission has issued an
2 order under this section must respond to

the order by filing a written answer
€ under oath or affirmation. The answer
@ shall specifically admit or deny each
allegation or charge made in the order,
and shall set forth the matters of fact
and law on which the licensee or other
person relies, and, if the order is not
consented to, the reasons as to why the
order should not have been issued.
Except as provided in paragraph (d} of
this section, the answer may demand a
hearing.

.

r§(¢:) If the answer demands a hearing,

the Commission will issue an order

designating the time and place of
hearing.

{1) If the answer demands a hearing
with respect to an immediately effective
order, the hearing will be conducte:
expeditiously, giving due consideration
to the rights of the parties.

(2) (i) The licensee or other person to
whom the Commission has issued an
immediately effective order may, in
addition to demanding a hearing, at the
time the answer is filed or sooner, move
the presiding officer to set aside the
J immediate effectiveness of the order on

the ground that the order, including the
€ need for immediate effectiveness, is not

& based on adequate evidence but on
mere suspicion, unfounded allegations,
or error. The motion must state with
particularity the reasons why the order
is not based on adequate evidence and
must be accompanied by affidavits or
other evidence relied on. The NRC staff
shall respond within (5) days of the
receipt of the motion. The motion must
be decided by the presiding officer
expeditiously. During the pendency of
the motion or at any other time, the
presiding officer may not stay the
immediate effectiveness of the order,

. either on its own motion, or upon motion
of the licensee or other person. The
presiding officer will uphold the
immediate effectiveness of the order if it
finds that there is adequate evidence to
support immedate effectiveness. An
order upholding immediate effectiveness
will constitute the final agency action on

67 FR
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immedate effectiveness. An order
setting aside immediate effectiveness
will be referred promptly to the
Commission itself and will not be

« effective pending further order of the

£ Commission.

p (ii) The presiding officer may, on

w motion by the staff or any other party to

55 the proceeding, where good cause exists,
delay the hearing on the immediately
effeective order at any time for such
periods as are consistent with the due
process rights of the licensee and other
affected parties.

P(d)Ananmrer may consent to the
entry of an order in substentially the
form proposed in the order with respect
to all or some of the actions proposed in
the order. The consent, in the answer or
other written document, of the licensee
or other person to whom the order has
been issued to the entry of an order
shail constitute a waiver by the licensee
or other person of a hearing, findings of
fact and conclusions of law, and of all

' right to seek Commission and judicial
g:revieworto contest the validity of the
¥} order in any forum as to those matters
& which have been consented to or agreed
@, to or on which a hearing has not been
requested. An order that has been
consented to shall have the same force
and effect aa an order made after
hearing by a presiding officer or the
Commission, and shall be effective as
provided in the order.

(e) If the order involves the
modification of a part 50 license and is a
backfit, the requirements of § 50.108 of
this chapter shall be followed, unless
the licensee has consented to the action

2-4
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’—5 2.203 Settlemmeat and compromise.

At any time after the issuance of an
order designating the time and place of
hearing in a proceeding to modify, sus-
pend, or revoke a license or for other ac-
tion, the staff and a licensee or other per:
son may enter into a stipulation for the
settiement of the proceeding or the com-
promise of a civil penalty. The stipula-
tion or compromisc shall be subject to
approval by the designated presiding
officer or, if none has been designated,
by the Chief Administrative Law Judge,
according due weight to the position of
the staff. The presiding officer, or if none
has been designated, the Chief Ad-
ministrative Law Judge, may order
such adjudication of the issues as he may
deem to be required in the public in-
terest to dispose of the proceeding. If ap-
proved, the terms of the settlement or
compromise shail be embodied in a deci-
sign or order settling and discontinuing
_lhc proceeding.

38 FR 23

§ 2204 Demznd for information.

(a) The Commission may issue to a
licensee or other person subject to the
jurisdiction of the Commission a
demand for information for the purpose
of determining whether an order under
§ 2.202 should be issued, or whether
other action should be taken, which
demand will:

(1) Allege the violations with which
the licensee or other person is charged,
or the potentially hazardous conditions
or other facts deemed 10 be sufficient
| ground for issuing the demand; and

(2) Provide that the licensee must, or
the other person may, file a written
x answer to the demand for information
& under oath or ¢ Tirmation within twenty
3 (20) days of its date, or such other time
as may be specified in the demand for
information.

(b) A licensee to whom the
Commission has issued a demand for
information under this section must
respond to the demand by filing a
written answer under oath or
affirmation; any other person to whom
the Commission has issued a demand
for information may, in its discretion,
respond to the demand by filing a
written answer under oath or
affirmation. The licensee’s answer shall
specifically admit or deny each
allegation or charge made in the demand
for information, and shall set forth the
matters of fact and law on which the
licensee relies. A person other than a
licensee may answer as described
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above, or by setting forth its reasons
why the demand should not have been
issued and. if the requested information
is not provided. the reasons why it is not
provided.

(c) Upon review of the answer filed
pursuant to paragraph (a)(2) of this
section, or if no answer is filed, the
Commission may institute a proceeding
pursuant to 10 CFR 2.202 to take such
action as may be proper.

{d) An answer may consent to the
entry of an order pursuant to § 2.202 in
substantially the form proposed in the
demand for information. Such consent
shall constitute a waiver as provided in
§ 2.202(d).

56 FR 40664

(a) Before instituting any proceeding
to impose a civil penalty under section
234 of the Act. the Deputy Executive

Director for Nuclear Materials Safety,
Safeguards, and Operations Support
or the
Deputy's designee, as appropriate. shall
serve a written notice of violation upon
the person charged. This notice may be
included in a notice issued pursuant to
§ 2.201. The notice of violation shall
specify the date or dates, facts. and the
nature of the alleged act or omission
with which the person is charged, and
shall indentifv specifically the particular
o Provision or provisions of the law, rule,
o regulation. license. permit. or cease an
3 desist order involved in the alleged
& violation and must state the amount of
3 each proposed penalty. The notice of
¥ violation shall also advise the person
charged that the civil penalty may be
paid in the amount specified therein. or
the proposed imposition of the civil
penalty may be protested in its entirety
or in part, by a written answer, either
denying the violation or showing
extenuating circumstances. The notice
of violation shall advise the person
charged that upon failure to pay a .ivil
penalty subsequently determined by the
Commission, if any, unless
compromised, remitted, or mitigated. be
collected by civil action, pursuant to
L section 234c of the Act.

™ {(b) Within twenty (20) days of the
date of a notice of vioiation or other time
specified in the notice. the person
charged may either pay the penalty in the
amount proposed or answer the notice of
violation. The answer to the notice of
violation shail state any facts. explana-
tions, and arguments, denying the
charges of violation. or demonstrating
any extenuating circumstances, error in
the notice of violation, or other reason
why the penalty should not be imposed
and may request remission or mitigation
of the penalty.

(c) If the person charged with
violation fails to answer within the time
specified in paragraph (b) of this
section, an order may be issued
imposing the civil penaity in the amount
set forth in the notice of violation
described in paragraph (a) of this
section.

| r——JB FR 16894

52 FH 31001
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(d) If the person charged with
violation files an answer to the notice of
violation, the Deputy Executive Director

and Operations Support or the Deputy's
designee, upon consideration of the
answer, will issue an order dismissing
the proceeding or imposing, mitigating,
or remitting the civil penalty. The person
charged may, within twenty (20} days of
the date of the order or other time
specified in the order. request a hearing.

~54 FR 53312 -

for Nuclear Materials Safety. Safeguards,
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¢e) If the person charged with viola-
tion requests a hearing, the Commission
wiil issue an order designating the time
and place of hearing.

(f) If a hearing is held, an order will
uw be issued after the hearing by the presid-
Qg ing officer or the Commission dismissing
Lthe proceeding or imposing, mitigating,

R 16894

or renitting the civil penalty.

(8) Deputy Executive Director for
Nuclear Materials Safety, cafeguards.
and Operations Support or the Deputy’s
designee, as appropriate may
compromise any civil penalty, subject to
the provisions of § 2.203.

(h) If the civil penalty is not

compromised, or is not remitted by the

Deputy Executive Director for
Nuclear Materials Safety. Safegua:ds.
and Operations Support

or the Deputy's designee, as

appropriate, the presiding officer, or the
Commission, and if payment is not made
within ten (10} days following either the
service of the order described in
paragraph (c) or (f) of this section, or the
expiration of the time for requesting a
hearing described in paragraph (d) of
this section, the Deputy Executive
Director for Regional Operations, or the
Deputy's designee, as appropriate, may
refer the matter to the Attorney General
_for collection.

54 FR 53312

(i) Except when payment is made after
compromise or mitigation by the
Department of Justice or as ordered by a
court of the United States. following
reference of the matter to the Attorney
General for collection, payment of civil
penalties imposed under section 234 of
the Act shall be made by check, draft, or
money order payable to the Treasurer of
the United States, and mailed to the
Director, Office of Enforcement.

52 FR 31601

April 30, 1992
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§2.206 Requests for action under this
subpart.

{a) Any person may file a request to
institute a proceeding pursuant to
§ 2.202 to modify, suspend, or revoke a
license, or for such other action as may
be proper. Such a request shall be
addressed to the Executive Director for
Operations and shall be filed either (1)
by delivery to the Public Document
Room at 2120. Street, NW.,
Wasanington, DC, or {2} by mail or
telegram addessed to the Executive
Director for Operations, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555. The requests shall specify the

53 FR 43419

45 FR 74693

42 FR 36239

action requested and set forth the facts
that constitute the basis for the request.
The Executive Director for Operations
will refer the request to the Director of
the NRC Office with responsibility for
the subject matter of the request for
appropriate action in accordance with
paragraph (b) of this section.

{b) Within a reasonable time after a
request pursuant to paragraph (a) of this
section has been received, the Director
of the NRC office with responsibility for
the subject matter of the request shall
either institute the requested proceeding
in accordance with this subpart or shall
advise the person who made the request
in writing that no proceeding will be
instituted in whole or in part, with
respect to the request, and the reasons
for the decision.

-

(cX1) Director’s decisions under this

nection will be filed with the Office of

the Secretary. Within twenty-five (25)
days after the date of the Director’s
decision under this section that no
proceeding will be instituted or other
action taken in whole or in part, the
Comrmission may on its own motion
review that decision, in whole or in
part, to determine if the Director has
abused his discretion. This review
power does not limit in any way either
the Commission’s supervisory power
over delegated staff actions or the
Commission’s power to consult with
the staff on a formal or informal basis
regarding institution of proceedings
under this section.

(2) No petition or other request for
Commission review of a Director’s de-
cision under this section will be enter-
tained by the Commission.

—

April 30, 1992

Subpart C fremoved] S1 FR 7744

!-Subpcn D-—Additional Procedures
Applicable to Proceedings for the
issuance of Licenses To Construct
or Operate Nuclear Power Plants
of Duplicate Design at Multiple
Sites

§2.400 Scope of subpart.

This subpart describes procedures
applicable to licensing proceedings
which involve the consideration in
hearings of a number of applications,
filed by one or more applicants pursu-
ant to Appendix N of .Part 52 of this
chapter, for licenses to construct and
operate nuclear power reactors of es-
sentially the same design to be located
at different sites.

§2.401 Notice of hearing on applications
pursuant to Appendix N of Part 52for
construction permits.

54 FR 15372

R
L]

43 FR 1779

(2) In the case of applications pursu-
ant to Appendix N of Part52 of this
chapter for construction permits for
nuclear power reactors of the type de-
scribed in §50.22 of this chapter, the
Secretary will issue notices of hearing
pursuant to § 2.104.

(b) The notice of hearing will also
state the time and place of the hear-
ings on any separate phase of the pro-
ceeding.

§2.402 Separate hearings on separate
issues; consolidation of proceedings.

(a) In the case of applications pursu-

ant to Appendix N of Part 52 of this

chapter for construction permits for

nuclear power reactors of a type de- o
™~
-3
N

« permit or full power operating license
ular phases of the proceeding, such as & 1) b 55Ued untl a1 infial decision

scribed in § 50.22 of this chapter, the
Commission or the presiding officer
may order separate hearings on partic-

matters related to the acceptability of
the design of the reactor, in the con-
text of the site parameters postulated
for the design: environmental matters;
or antitrust aspects of the application.

(b) If a separate hearing is heldon a
particular phase of the proceeding,
the Commission or ‘presiding officers
of each affected proceeding may, pur-

62403 Notice of proposed action on appli-
cations for operating licenses pursuant
to Appendix N of Part 52

In the case of applications pursuant
to Appendix N of Part 52 of this char
ter for operating licenses for nucle
power reactors, if the Commission h:
not found that a hearing is in the
public interest, the Director of Nucle-
ar Reactor Regulation will, prior to
acting thereon, cause to be published
in the FEDERAL REGISTER, pursuant t.
§ 2.105, a notice of proposed action
with respect to each application as
soon as practicable after the applica-
tions have been docketed.

§2.404 Hearings on applications for oper-
~ ating licenses pursuant to Appendix N
] of Part 52,

x If a request for a hearing and/or pe-
<tition for leave to intervene is filed
wwithin the time prescribed in the
notice of proposed action on an appli-
cation for an operating license pursu-
ant to Appendix N of Part 52 of this
chapter with respect to a specific
reactor(s) at a specific site and the
Commission or an atomic safety and li-
censing board designated by the Com-
mission or by the Chairman of the
Atomic Safety and Licensing Board
Panel has issued a notice of hearing or
other appropriate order, the Commis-
sion or the atomic safety and licensing
board may order separate hearings on
particular phases of the proceeding
and/or consolidate for hearing two or
more proceedings in the manner de-
_scribed in § 2.402.

§2.405 Initial decisions in consolidated

hearings.

At the conclusion of any hearing
held pursuant to this subpart, the pre-
siding officer will render a partial ini-
tial decision which may be appealed
pursuant to § 2.762. No construction

N

3

hearing and all issues under the Act
and the National Environmental
Policy Act of 1969 appropriate to the
_proceeding have been resolved.

§2.406 Finality of decisions on separate
issues.
Notwithstanding any other provision
of this chapter, in a proceeding con-
ducted pursuant to this subpart and

suant to § 2.716, consolidate for hear- ., Appendix N of Part 52 of this chapter,
ing on that phase two or more Pro- 5 no matter which has been reserved for
ceedings to consider common issues re- ® oonsideration in one phase of the

lating to the applications involved in

X hearing shall be considered at another

the proceedings, if it finds that such 4 phase of the hearing except on the

action will be conducive to the proper
dispatch of its business and to the
ends of justice. In fixing the place of
any such consolidated hearing due
regard will be given to the convenience
and necessity of the parties, petition-
ers for leave to intervene or the attor-
neys or representatives of such per-
sons, and the public interest.

246

“pasis of significant new information
that substantially affects the
conclusion(s) reached at the other
phase or other good cause.
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The provisions of Subparts A and G
« felating to construcuon permits and
5 operaung .licenses apply. respectively. to
’;construcnon permits and operating
. licenses subject te this subpart, except as
& qualiiied by tiic provisious of tais sub-
part.

[-§2.407 Applicability of other sections.

[Subpart E—Additional Procedures Ap-
plicable to Proceedings for the Is-
suance of Licenses To Manufacture
Nuclear Power Reactors To Be
Operated at Sites Not Identified in
the License Application and Rel-
ated Licensing Proceedings

§ 2.500 Scope of subpart.

This subpart prescribes procedures
applicable to licensing proceedings
which involve the consideration in
separate hearings of an application for a
license 10 manuracture nuclear power
reactors pursuant to Appendix M of Part
+2 of this chapter. and applications for
construction permits and operating
licenses for nuclear power reactors
which have been the subject of such an
application for a license to manufacture
such facilities (manufacturing license).

§ 2.501 Notice of hearing on applica-
tion parsuant to Appendix M of
Part 52 for a license to manufacture
nuclear power reactors.

o4 FR 15372

38 FR 30251

(a) In the case of an application pur-
suant to Appendix M of Part 52 of this
chapter for a license to manufacture
nuciear power reactors of the type
described in § 50.22 of this chapter to be
operated at sites not identified in the
license application. the Secretary will
issue a notice of hearing to be published
in the FEDERAL REGISTER at least thirty
(30) days prior to the date set for hearing
in the notice.! The notice shall be issued
as soon as practicable after the applica-
tion has been docketed. The notice will
L _state:
™~ (1) Theiime, place. and nature of the
hearing and/jor the prehearing con-
~ ference:

(2) The authority within which the
8 hearing is to be held:

£ (3) The matters of fact and law to be ™~
@ considered; and -

(4) The time within which answersto o
the notice shall be filed. §
(b) The issues stated in the notice of 2
hearing pursuant to paragraph (a) of this %

nuclear power reactors to be manufac-
tured will be located and operated. Ex-
cept as the Commission determines
otherwise, the notice of hearing will
state:

(1) That, if the proceeding is a con-
tested proceeding, the presiding officer
will consider the following issues:2

(i) Whether the applicant has
described the proposed design of, and
the site parameters postulated for, the
reactor(s), including, but not limited to,
thé principal architectural and engineer-
ing criteria for the design, and has iden-
tified the major features or components
incorporated therein for the protection
of the heaith and safety of the public;

(ii) Whether such further technical

or design information as may be re-
quired to complete the design report and
which can reasonably be left for later
consideration, will be supplied in a sup-
plement to the design report;

(iii) Whether safety features or com-
ponents, if any, which require research
and development have been described
by the applicant and the applicant has
identified, and there will be conducted a
research and deveiopment program
reasonably designed to resolve any safety
questions associated with such features
or components;

(iv) Whether on the basis of the
foregoing, there is reasonable assurance
that (A) such safety questions will be
satisfactorily resolved before any of the
proposed nuclear power reactors are re-
moved from the manufacturing site, and
(B) taking into consideration the site ¢ri-
teria contained in Part 100 of this
chapter, the proposed reactor(s) can be
constructed and operated at sites having
characteristics that fall within the site
parameters postulated for the design of
the reactor(s) without undue risk to the
heaith and safety of the public;

(v) Whether the applicant is tech-

"nically and financially qualified to

design and manufacture the proposed
reactor(s).

(vi) Whether the issuance of a license
for manufacture of the reactor(s) will be
inimical to the common defense and
security or to the health and safety of the
public; and

{vii) Whether. in accordance with the
requirements of Subpart A of Part 51
and Appendix M of Part 52 of this
chapter, the license should be issued as

section will not involve consideration of 2PTOPO

the particular sites at which any of the

'The thiry (30 aay requirement ot thiy
parag ruph v aecapphcable o a nouce of the me
;m:.l place of hearmg published by the presiding
afficer alicr the notwey wf heanng d;:scn'hcd in this
section has been published.

*bhsucs tand (vidare the issucs pursuant to the
Aomic Encrgy Actof 1954, s amended. Bsuc (vii)
1 the iysuc pursuant lo the Nationat Environmen-
tal Policy Act ot 1969,
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38 FR 3025!.

2.502

.

(2) That, if the proceeding is not a
contested proceeding, the presiding
officer will determine (i) without con-
ducting a de novo evaluation of the ap-
plication, whether the application and
the record of the proceeding contain
sufficient information, and the review of
the application by the Commissinn’s staff
has been adequate to support affirmative
findings on paragraphs (b)(1) (i) through
(v) of this section and a negative finding
on paragraph (b)(iXvi) of this section
proposed to be made and the issuance of
the license 1o manufacture proposed by
the Director of Nuclear Reactor Regula-
tion, and (ii) whether the review con-
ducted by the Commission pursuant to
the National Environmental Policy Act
(NEPA) has been adequate.

{3) That. regardless of whether the
proceeding is contested or uncontested.
the presiding officer will. in accordance

& With Subpart A of Part 51 and paragraph

& 3 of Appendix M of Part 52 of this

& chapter,

£ (i) Determine whether the

< 'Tequirements of section 102(2) (A). (C)
and {E) of the National Environmental -
Policy Act and Subpart A of Part 51 of
this chapter have been complied with in
the proceeding;:

i (ii) Independently consider the final
balance among conflicting factors con-
tained in the record of the proceeding
with a view to determining the appropri-
ate action to be taken: and

(iii) Determine whether the
manufacturing license should be issued,
denied or appropriately conditioned to
protect environmental values.

(c) The place of hearing on an ap-
plication for a manufacturing license
will be Washington, D.C., or such other
location as the Commission deems ap-

propriate.

38 FR 3026l

-

§ 2.502 Notice of hearing on applica-
tion for a permit to comstruct 2
nuclear power reactor mamufac-
tured pursuant to 2 Commission
licemse isswed pursuant to Appen-
dix M of Part 52 of this chapter at
the site at which the reactor is to be

operated.

16372

The issues stated for consideration in
 the notice of hearing on an application
s for a permit to construct a nuclear power
reactor(s) which is the subject of an ap-
plication for a manufacturing license
pursuant to Appendix M of Part 52 of
this chapter, will be those stated in §
2.104(b) and, in addition, whether the
site on which the facility is to be oper-
ated falls within the postulated site
parameters specified in the relevant ap-
Lplication for a manufacturing license.

April 30, 1992
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r§ 2.503 Finality of decisions on separ-

ate issoes.

Notwithstanding any other provision
of this chapter, no matter which has been
resolved at an earlier stage of the licens-
ing process which involves a manufac-
turing license, a permit 10 construct a
reactor for which a manufacturing
license is sought, a license to operate
such a reactor, and any amendment to
such permit or licenses shal! be deter-
mined to be at issue in any subsequent
state of the licensing process except on
the basis of significant new information
that substantially affects the conclu-
sion(s) reached at the earlier stage or
other good cause.

§ 2.504 Applicability of other sec-
tions.

The provisions of Subparts A and G
relating to construction permits apply to
manufacturing licenses subject to this
subpart, with respect to matters of
radiological health and safety, environ-

.{ menztal protection, and the common

defense and security. except that § 2.104
(a) and (b) do not apply to manufactur-
ing licenses. The provisions of Subparts
A and G relating to construction permits
and operating licenses apply, respec-
tively, to construction permits and
operating licenses subject to this subpart,
except as qualified by the provisions of
this subpart.

!
5
%
§

"§2600 Scope of subpart.

This subpart prescribes procedures
applicable to licensing proceedings
which involve an early submittal of site
suitability information in accordance
with § 2.101(a-1), and a hearing and
early partial decision on issues of site
suitability. in connection with an
application for a permit to construct a
utilization facility which is subject to
§ 51.20(b) of this chapter and is of the
type specified in §§ 50.21{b) (2) or (3} or
50.22 of this chapter or is a testing
facility.

42 FR 22882

this chapter.
§ 2.603 Accepiance and docketing of ap-
plication for early review of site suit.
(a) Esach part of an application sub-
mitted in accordance with § 2.101(a-1)
of this part will be initially treated as s
application. If it is determingd
t any one of the parts as described
$2.101¢a~1) is incomplete and mnot
eptable for processing, the Diréctor
of Nuclear Reactor Regulation will in-

i

g

will
_within s period of thirty (30) days.

[~ (b)(1) The Director of Nuclear Reactor
Regulation will accept for docketing an
application for a construction permit for
a utilization facility which is subject to
§ 51.20(b) of this chapter and is of the
type specified in §§ 50.21(b} (2] or (3) or
5022 or is a testing facility where part
one of the application as described in

§ 2.101(a-1) is complete. Part one of an

N
[

(]
[

application will not be considered
compiete unless it contains proposed
findings as required by § 2.101(a-
1)(1)(i) and unless it describes the

X applicant's site selection process,
o specifies the extent to which that

Y process involves the consideration of

alternative sites, explains the
relationship between that process and
the application for early review of site

> suitability issues. and briefly describes

the applicant’s long-range plans for
ultimate development of the site. Upon
assignment of & docket number, the
procedures in § 2.101 (a)(3) and (a){4)
relating to formal docketing and the
submission and distribution of
additional copies of the application shall
_be followed.

(2) Additional parts of the appli-

42 FR 22882
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42 FR 22882.

§2.604 Notice of hearing on a plication
for early review of site fuitnbih'(y
woues.

(a) Where an applicant for a con-
struction permit for a utilization facility
subject to this subpart requests an eari~
review and hearing and an early partial
decision on issues of site suitability pur-
suant to §2.101(a-1), the provisions in
the notice of hearing setting forth the
matters of fact and }aw to be considered.
required by § 2.104, shall be modified
to relate only to the site sutability
or issues umder review.
docketing of part two of the
provided tn §§ 2.101(a-1;

remaining gsues shall file a petition
intervene pursuant to § 2.714

{Ain the time prescribed in the notice.
Susl supplementary notice will also pro-
vide sappropriste opportuntties for par-
ticipation by s representative of an in-
terested state under §3.715(c) and for
}!:):aed SpPearances pursuant o § 2.715

(¢) Any person wno was permitted to
intervene as & party pursuaat $o the ini-

reference to the
notice will be



http:�fleetedpar.bY

)
e

oy

!
<

=y

B BT L XTI B LT JEenun

\

42 FR 22882

STALT

“}’4\ T

1903

2.704(a)

PART 2 » RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS - - .

«1' 1n cases where no partial decision
on ihe reiative merits ¢f the proposed
site znd slternative sites under Sub-
part A of Part 51 is requested, upon
rjararm:.:.alion that there is a reasona-
215 ukeitrocd that further review
wonld dentify one or more preferable
alzernative sites and the partial deci-
Jne or more site suitabllity
'ssues wouid lead toc an irreversible
ans :rreirievable commitment of re-
sources prior to the submittal of the
remainder of the information required
oy 130.3¢¢{) of shis chapter that
wouid prejudice the later review and
adec:5;9n o0 such alternative sites; or

on

(2) In cases where it appears that an
early partual decision on any issue or
issues ot site suitability would not be
in the puplic interest considering (i)
the degree of likelihood that any early
N-rmgs on those issues would retain
their valigity in later reviews, (ii) the
oniecsions. if any. of cognizant state or
i0cs governine:l agencies to the con-
guct of an 2ariy review on those issues.
and .l Jhe pos:ible effect on the
:nrerest and the parties of
an earlv. if not necessarily con-
ius.= resolution of thoseissues.

2.64¢  Partial decisions on site suitability

LRSIV 2N
1 The provisions of §§ 2.754, 2.755,
2,769, 761, 2.752, 2.763, and 2.764(a)
sb.a. appiy to any partial initial decs-
swon rendered in accordance with this
-..u,a-‘ Section 2.764(b) shall not
ipply :o any partial initial decision
re~dared tn accordance with this sub-
sart No¢ limited work authorization

» heissuued sursuant to § 50.10(e) of
I ra1s chapter and no con-
s°rmil may be issued with-
apiet.on of the full review re-
q' irzd by section 102(2) of the Nation-
al Exiironmenial Policy Act of 1968,
as amended. and Subpart A of Part 51

f is c3apter The author<v of the
to
¥ =2 part:iai npitial decision

3T L0 raise suaq sponte an
* ¥as not been raised by the
w1l be exercised within the
1 - e period as in the case of a

i asesinn relating to the issuance of
En urut‘txc-r permit.

"nuis A parcial decision on one or
™OTe 3 ’; suitability issues purs..a'\ o
the azplicabdie provisions of Part 50.
Sutiar: A of Part 51, and Par: L0 ¢f
inis ~napter issued (N acCOrUAn » with

this sudpart shall (1 clearly io=ntify
the ;;.e to which the puriial decision
i) indicate to what extent

rr.az

2 and <
1:onal information may e needed
a.'xd 1dd.t onzal review may b« required
r¢ enabie the Commission it deter-
min2 I zecordance with the provisions
s v~ Ae¢r and the appli:able provi-
ang o7 tme reguiations in this chapter
dagirer z construction permit for a
- 17 2¢ located on the site identi-
rc zartial decision should be
ented.

el
i3§aeg ar

56 FR 29403

56 FR 40664
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.(2) Following completion of Commis-
SION review
of the partial initial decision of the
Atomic Safety and Licensing Board.
after hearing, on the site suitability
issues, the partial decision shall
remain in effect either for a period of
five years or, where the applicant for
the construction permit has made
timely submittal of the information
required to support the application as
provided in § 2.101(a-1), until the pro-
reeding for a permit to construct s fa-
cility on the site identified in the par-
tial decision has been concluded.?
unless the Commission,

or
Atomic Safety and Licensing Board,
upon its own initiative or upon motion
by a party to the proceeding, finds
that there exists significant new infor-
mation that substantially affects the
earlier conclusions and reopens the
hearing record on site suitability
issues. Upon good cause shown, the
Commission may extend the five year
pesiod during which a partial decision
shall remain in effect for a reasonable

__period of time not to exceed one year.

Subpoart G—Rules of General
Applicability

§2.700 Scope of subpart.

The general rules in this subpart
govern procedure in all adjudications
initiated by the issuance of an order

pursuant to § 2.202. an order pursuant to
§ 2.205(e). a notice of hearing. a notice of

proposed action issued pursuant to
§ 2.105. or a notice issued pursuant to

§ 2.102(d)(3). The procedures applicable
to the proceeding on an application for a
license to receive and possess high-level

radioactive waste at a geologic
repositorv operations area are set forth
in Subpart .

§2.700s Exceptions.

(a) Consistent with 5 US.C.
554(aX4) of the Administrative Proce-
dure Act, the Commission may provide
alternative procedures in adjudica-
tions to the extent that there is in-

“ yolved the conduct of military or for-
< eign affairs functions.

53FR43419 1

(b) This rule shall apply to proceed-
ings in progress where hearings have
already been requested or ordered as
well as to future proceedings.

§2.791 Filing of documents.

(a) Documents shall be filed with
the Commission in adjudications sub-
ject to this part either: (1) By delivery
to the Public Document Room st 2120
L Street NW., Washington, D.C., or
(2) by mail or telegram addressed to
the Secretary. U.S, Nuclear Regula-
tory Commission, Washington, D.C.
20555, Attention: Chief, Docketing and
Service Section.

3Tre partial decision on site suitability
issues shall be incorporated in the decision
regarding issuance of a construction permit
to the extent that it serves as a basis for the
decision on a specific site issue(s).

2-19

r

(b) All documents offered for filing
shall be accompanied by proof of serv-

S ice upon all parties to the proceeding
 or thelr attorneys of recordé as re-

- 4

g

p—
~

~
-

a
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~

quired by law or by rule or order of
the Commission. The staff of the
Commission shali be deemed to be &
party.

(¢) Filing by mail or telegram will be
deemed to be complete as of the time
of deposit in the mail or with a tele-

~ graph company.

A

57 FH 4152
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§2.702 Docket

The Secretary shail maintain a docket
for each proceeding subject to this part,
commencing with the issuance of the
initial notice of hearing, notice of
consideration of issuance of facility
operating license or other proposed
action specified in § 2.105, or order. The
Secretary shall maintain all files and
records, including the transcripts of
testimony and exhibits and all papers,
correspondence, decisions and orders
filed or issued.

F’s 2703 Notice of hearing.

(a) In a proceeding in which the
terms of a notice of hearing are not
otherwise prescribed by this part, the
order or notice of hearing will state:

(1) The nature of the hearing, and
its time and place, or a statement that
the time and place will be fixed by
subsequent order;

(2) The legal authority and jurisdic-
tion under which the hearing is to be
held;

(3) The matters of fact and law as-
serted or to be considered; and

(4) The time within which an answer
shall be filed.

(b) The time and place of hearing
will be fixed with due regard for the
convenience of the parties or their
representatives, the nature of the pro-

ceeding, and the public interest.
-

—
§2.704 Designation of presiding officer,

disqualification, unavailsbility.

(a) The Commission may provide in
£ the notice of hearing that one or more
members of the Commission, or an
< atomic safety and licensing board, or a
“ named officer who has been delegated
final authority in the matter, shall
preside.

April 30, 1982
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2.704(a)

If the Commission does not so
provide, the Chairman of the Atomic
Safety and Licensing Board Panel will
fssue an order designating an atomic
safety and licensing board appointed
pursuant to section 181 of the Atomic

£ Energy Act of 1954, as amended, or, if

: the Commission has not provided for

u. the hearing to be conducted by an
1 atomic safety and licensing board, the
T Chief Administrative Law Judge will
issue an order designating an adminis-
trative law judge appointed pursuant
to section 3105 of title 5 of the United
States Code.

(b) If a designated presiding officer
or a designated member of an atomic
safety and licensing board deems him-
self disqualified to preside or to par-
ticipate as a board member In the
hearing, he shall withdraw by notice
on the record and shall notify the
Commission or the Chairman of the
Atomic Safety and Licensing Board
Ptnel. as appropriate, of his withdraw-

(c) If a party deems the presiding of-
ficer or a designated member of an
atomic safety and licensing board to
be disqualified, he may move that the
presiding officer or the board member

p] disqualify himself. The motion shall

g be supported by affidavits setting

g forth the alleged grounds for disquali-

u fication. If the presiding officer does
not grant the motion or the board
member does not disqualify himself,
the motion shall be referred to the
Commission

which will determine the suffi-
ciency of the grounds alleged.

r (d) If a presiding officer or a desig-
» hated member of an atomic safety and
£ licensing board becomes unavailable
5 during the course of a hearing, the
z Commission or the Chairman of the
w Atomic Safety and Licensing Board
@ Panel, as appropriate, will designate
another presiding officer or atomic
safety and licensing board member. If
he becomes unavailable after the hear-
ing has been concluded:

(1Xi) The Commission may desig-
nate another presiding officer to make
the decision; or

(li) The Chairman of the Atomic
Safety and Licensing Board Panel or
the Commission, as appropriate, may
designate another atomic safety and li-
censing board member to participate
L in the decision;

'__-40 FR 5199

(2) The Commission may direct that
the record be certified to it for decision;
or

[ S56FR29403,

(3) The Commission may designate

another presiding officer.

(e) In the event of substitution of a
§ presiding officer or a designated
> member of an atomic safety and li-
& censing board for the one originally

designated, any motion predicated

upon the substitution shall be made
within five (5) days thereafter.

April 30, 1992
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rl 2.705 Answer.

(a) Within twenty (20) days after
service of the notice of hearing, or
such other time as mav be specified in
the notice of hearing, a party may file
an answer which shal concisely state:
(1) The nature of his defense or other
position; (2) the items of the specifica-
tion of issues he controver:ts and those
he does not controvert; and (3) wheth-
er he proposes to appear and present ~
evidence. -

(b) If facts are alleged in the specifi-' &
cation of issuzs, the answer shall ~
admit or deny specifically each materi- ¢
al allegation of fact; or, where the
party has no knowledge or informa-
tion sufficient to form a belief, the
answer may so state and the statement
shall have the effect of a denial. Mate-
rial allegations of fact not denied shall
be deemed to be admitted. Matters al-
leged as affirmative defenses or posi-

tions shall be separately stated and - .
[~ (c) The original of each document

identified and, in the absence of a
reply, shall be deemed to be contro-
verted.

(¢) If a party does not oppose an
order or proposed action embodied in
or accompanying the notice of hear-
ing. or does not wish to appear and
present evidence at the hearing, the -n
answer shall so state. In lieu of ap- e
pearing at the hearing, a party may o

(§2.708

2.799

Formal requirements for docu-
ments,

(a) Each document filed in an adju-
dication subject to this part to which a
docket number has been assigned shall
bear the docket number and title of
the proceeding.

(b) Each document shall be bound
on the left side and typewritten, print-
ed or otherwise reproduced {n perma-
nent form on good unglazed paper of
standard letterhead size. Each page
shall begin not less than one and one-
quarter inches from the top, with side
and bottom margins of not less than
one and one-quarter inches. Text shall
be double-spaced, except that quota-
tions may be single-spaced and indent-
ed. The requirements of this para-
graph do not apply to original docu-
ments or admissible copies offered as
exhibits, or to specially prepared ex-
hibits.

shall be signed in ink by the party or
his authorized representative, or by an
attorney having authority with re-
spect to it. The capacity of the person
signing, his address, and the date shall
be stated. The signature of a person
signing in a representative capacity is
a representation that the document
has been subscribed in the capacity

request leave to file a statement under
oath or affirmation of reasons why
the proposed order or action should
not be issued or should differ from
that proposed. Such a statement. if ac-
cepted, will be accorded whatever

specified with full authority, that he
has read it and knows the contents,

that to the best of his knowledge, in-
}\formanon. and belief the statements

W
[ 3
o~

made in it are true, and that it is not
interposed for delay If a document is

__weight is deemed proper. not signed, or is signed with intent to
o defeat the purpose of this section, it
< $2.706 Reply. may be stricken.

- Am.rtymyfileareplytoan:,“(d)Ex . :

@ I a1 cept as otherwise provided by
w smrmthm ten (10) days after it is 2 this part or by order, a pleading (or
< = other document) other than corre-
- « spondence shall be filed in an original

§2.707 Default. « and two conformed copies.

On failure of a party to file an
answer or pleading within the time
prescribed in this part or as specified
in the notice of hearing or pleading; to
sppear at a hearing or prehearing con-
ference, to comply with any prehear-
ing order entered pursuant to § 2.751a
or §2.752, or to comply with any dis-
covery order entered by the presiding
officer pursuant to § 2.740, the Com-
mission or the presiding officer® may
make such orders in regard to the fail-
ure as are just, including, among
others, the following:

(a) Without further notice, find the
facts as to the matters regarding
which the order was made in accord-
ance with the claim of the party ob-
taining the order, and enter such
order as may be appropriate; or

(b) Proceed without further notice
to take proof on the issues specified.

ad

_4When a reference is made to the Com-
micsion or the presiding officer in this sub-
pa -1 and a presiding officer has been desig-
nated, the specified action will be taken by
the egresiding officer, unless otherwise pro-
vid

37 FR 1.5127

2-20

377';'-

(e) The first document filed by any

person in a proceeding shall designate
< the name and address of a person on
:._whom service may be made.

(f) A document filed by telegraph
rneed not comply with the formal re-
quirements of paragraphs (b), (¢), and
-.(d)ofthxssecnonifanoriginalmd
.n copies otherwise complying with all of
z the requirements of this section are
« mailed within two (2) days thereafter
g to the Secretary, U.S. Nuclear Regula-
tory Commission, Washington, D.C.
20555, Attention: Chief, Docketing and
Service Section.

y 2.709 Acceptance for filing.
A document which fails to conform to
the requircments of § 2.708 may he

L

N
retused acceptance for filing and may be
returacd with an indication ot the rcason
tor nonacceptance. Any matter so ten-
]-dcrcd but not accepted tor filing shall

27 FR 377

not be entered on the Commission’s
docket.



2.710

§2.710 Computation of time.

In computing any period of time, the
day of the act, event, or default after
which the designated period of time
begins to run is not included. The last
day of the period so computed is
included unless it is a Saturday, Sunday,
or legal holiday at the place where the
action or event is to occur, in which
event the period runs until the end of the
next day which is neither a Saturday,
Sunday, nor holiday. Whenever a party
has the right or is required to do some
act within a prescribed period after the
service of a notice or other paper upon
him or her and the notice or paper is
served upon by mail, five (5) days shall
be added to the prescribed period. Only
two (2) days shall be added when a
|_document is served by express mail.

[$2.711 Extension and reduction of time
isms

46 FRS8279—

law, whenever an act is required or al-
lowed to be done at or within a speci-
fied time, the time fixed or the period
of time prescribed may for good cause
be extended or shortened by the Com-
mission or the presiding officer, or by
stipulation approved by the Commis-
sion or the presiding officer.

(b) In any instance in which this
part does not prescribe 8 time limit for
an action to be taken in the proceed-
ing. the Commission or the presiding
officer may set a time limit for that
action.

§2.712 Service of papers. methods, proof.
2 (a) Service ¢f papers by the Commis-
© sion. Except for subpoenas, the Com-
£ mission will serve all orders, decisions,
S notices, and other papers issued by it
Lupon all parties.

(b) Who may be served. Any paper
required to be served upon a party
§ shall be served upon him or upon the
« representative designated by him or
a by law to receive service of papers.
“ When & party has appeared by attor-
T ney, service must be made upon the at-
torney of record.

{c) How Service may be made. Service
may be made by personal delivery. by
first class, certified or registered mail
including air mail. by telegraph. or as
otherwise authorized by law. Where
there are numerous parties to a
proceeding, the Commission may make
special provision regarding the service
of papers. The presiding officer may
require service by express mail upon
some or all parties and the presiding
officer.

37 FR 15127

’_06 FFP '8279

"(d) Service on the Secretary. (1) All
pleadings must be served on the
Secretary of the Commission in the
same or equivalent manner. i.e., telefax.
express mail, personal delivery, or
courier, that they are served upon the
adjudicatory tribunals and the parties to
the proceedings so that the Secretary
will receive the pleading at
approximately the same time that it is

A 26730 |

(a) Except as otherwise provided by =

54 FR 26730

&

o

-
0
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r— (i} First class mail: Office of the
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received by the tribunal to which the
pleading is directed.

{2) When pleadings are personally
delivered to tribunals while they are
conducting proceedings outside the
Washington, DC area, service on the
Secretary may be accomplished by
overnight mail.

{3) Service of pre-filed testimony and
demonstrative evidence (e.g., maps and
other physical exhibits) on the Secretary
may be made by first-class mail in all
cases.

{4) The addresses for the Secretury
are:

Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Attention: Docketing and Service
Branch.

(ii) Express mail: Office of the
Secretary, Sixteenth Floor, One White
Flint North, 11555 Rockville Pike,
Rockville, Maryland 20852, Attention:
Docketing and Service Branch.

(iii) Telecopier: (301) 492-1672; {(301)
492-0275; and (301) 492-1977
(verification).

{e} When service complete. Service
upon a party is complete: .

(1) By personal delivery. on handing
the paper to the individual, or leaving
it at his office with his clerk or other
person in charge or, if there i no one
in charge, teaving it in a conspicuous
place therein or, if the office is closed
or the person to be served has no
office. leaving it at his usual place of
residence with some person of suitable
age and discretion then residing there;

(2) By telegraph, when deposited
with a telegraph company, properly
addressed and with charges prepaid;

(3) By mail, on deposit in the United
States mail, properly stamped and ad-
dressed; or _

(4) When service cannot be effected
in a manner provided by pmmp!;s
(d) (1) to (3) inclusive of this section in
any other manner authorized by law.

(f) Proof of service. Proof of service,
stating the name and address of the
person on whom served and the
manner and date of service, shall be
shown for each document filed, and
may be made by:

(1) Written acknowledgment of the
party served or his counsel;

(2) The certificate of counsel if he
has made the service; or

(3) The affidavit of the person
making the service.

{g) Free copying and service. Bxcept in
u:l antitrust proceeding, in any
adjudicatory proceeding on an
spplication for a license or an
amendment thereto, the Commission,
upon request by a party other than the
applicant, will copy and serve without
cost to that that party’
{including attachments), proposed
;Adlndinp of fact and conclusions of law,

responses ‘o discovery requests.
These documents should be filed with
days before they are due to be
submitted to an adjudicatory
2

2.713(¢c)

unless the presiding officer provides
{_otherwise.! *

"nns Appesrance snd practice before
the

in sdjudicatory

procesdings.

{a) Standards of Practice. In the
exercise of their functions under this
subpart, the Commission. "

e
Atomic Safety and Licensing Boards,
and Administrative Law judges function
in & quasijudicial capacity. Accordingly.
parties and their representatives in
proceedings subject to this subpert are
expected to conduct themselves with
honor, dignity, and decorum as they
should before a court of law.

(b) Representation. A person may
sppear in an adjudication on his or her
own or’by an attorney-at-law. A
partnership, corporation or
unincorporated association may be
represented by a duly authorized
member or officer, or by an attorney-at-
Jaw. A party may be represented by an
attorney-at-law provided the attorney is
in good standing and has been admitted
to practice before any Court of the
United States. the District of Columbia.

or the highest court of any State,

B territory. or possession of the United

States. Any person appearingina
@ representative capacity shall file with
U the Commission a written notice of
appearance which shall state his or her
name, address. and telephone number:
the name and address of the person on
whose behaif he or she appears: and. in
the case of an attorney-at-law. the basis
of his or her eligibility as a
representative or. in the case of another
representative. the basis of his or her
authority to act on behalf of the party.

(c) Reprimand. Censure or Suspension

(1) A presiding officer, or
the Commission may. if necessary for
-the orderly conduct of a proceeding,
reprimand. censure or suspend from
participation in the particular
proceeding pending before it any party
or representative of a party who shall
refuse to comply with its directions, or
who shall be guilty of disorderly,
disruptive, or contemptuous conduct.

(2) A reprimand. a censure or a
suspension which is ordered to run foe
one day or less shall be ordered with
grounds stated on the record of the

ing and shall advise the person
disciplined of the right to appeal
pursuant to paragraph (c}(3) of this
section. A sus; ion which is
for a longer period shall be in writing.
shall state the grounds on which it is
based, and shall advise the person
suspended of the right to appeal and to

"I This paragraph is suspended until further
action of the Commission. 46 FR 13681

April 30, 1992
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2.713(¢)

request a stay pursuant to paragraphs
(cX3) and (c)X4) of this section. A pro-
ceeding may be stayed for a reasona-
ble time in order for an affected party
to obtain other representation if this
would be necessary to prevent injus-
tice.

(3) Anyone discinlined pursuant to
this section may within ten (10) days
after issuance of the order file an
appeal with the

Commis-
sion, as appropriate. The appeal shall g
be in writing and state concisely, with
supporting argument, why the appel- &
lant believes the order was erroneous, =
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[—§ 2.714 Intervention.

(a)X1l) Any person whose interest
may be affected by a proceeding and
who desires to participate as a party
shall file a written petition for leave to
intervene. In a proceeding noticed pur-
suant to § 2.105, any person whose in-
terest may be affected may also re-
quest a hearing. The petition and/or
request shall be filed not later than
the time specified in the notice of
hearing, or as provided by the Com-
mission, the presiding officer or the
atomic safety and licensing board des-
ignated to rule on the petition and/or

o request, or as provided in § 2.102(dX3).

2.714(f)

(b)(1) Not later than fifteen (15) days

prior to the holding of the special
prehearing conference pursuant to

§ 2.751a, or if no special prehearing
conference is held, fifteen (15) days prior
to the holding of the first prehearing
conference, the petitioner shall file a
supplement to his or her petition to
intervene that must include a list of the
contentions which petitioner seeks to
have litigated in the hearing. A
petitioner who fails to file a supplement
that satisfies the requirements of
paragraph (b)(2) of this section with
respect to at least one contention will
not be permitted to participate as a

either as a matter of fact or law. The
Commission

shall consider each appeal

on the merits, including appesals in

cases in which the suspension period

has already run. If necessary for a full

and fair consideration of the facts, the
’ Commission

_ may conduct further evi-

dentiary hearings, or may refer the

development of a record. In the latter
event, unless the

Commiission, provides
specific directions to the presiding of-
ficer, that officer shall determine the

03

&

4
U
2
the suspension is upheld at the conclu-
sion of the appeal, the presiding offi-
cer, the Commis-
sion, as appropriate, shall notify the
state bar(s) to which the attorney is
admitted. Such notification shall in-
clude coples of the order of suspen-
sion, and, i{f an appeal was taken,

matter to another presiding officer for {_

procedure to be followed and who 3
shall present evidence, subject to ap-
plicable provisions of law. Such hear- ~ be expected to assist in developing a
ing shall commence as soon as possi- T sound record.

ble. In the case of an attorney, if no ~
appeal is taken of a suspension, or, if § tioner’s interest will be represented by

Nontimely filings will not be enter-
tained absent a determination by the
Commission, the presiding officer or
the atomic safety and licensing board
designated to rule on the petition and/
or request, that the petition and/or re-
quest should be granted based upon a
balancing of the following factors in
addition to those set out in paragraph
(d)(1) of this section:

(i) Good cause, if any, for failure to
file on time.

(il) The availability of other means
whereby the petitioner’s interest will
be protected.

tioner’s participation may reasonably

(iv) The extent to which the peti-

existing parties.

(v) The extent to which the petition-
er'’s participation will broaden the
_issues or delay the proceeding.

™ (2) The petition shall set forth with
particularity the interest of the peti-
tioner in the proceeding, how that in-

briefs of the parties, and the decision
of the Commission.

stay request from other
entertained. If a timely
request is filed, the suspension
until the reviewing tri-
on the motion. The stay
shall be in writing and contain

terest may be affected by the results

o of the proceeding, including the rea-

(4) A suspension exceeding 1 day 2 sons why petitioner should be permit-

shall not be effective for 72 hours 2
from the date the suspension order is & ence to the factors in paragraph(d)(1jof

ted to intervene, with particular refer-

~ this section, and the specific aspect or
aspects of the subject matter of the

as to which petitioner
| wishes to intervene.

(3) Any person who has filed s peti-
tion for leave to intervene or who has
been admitted as a party pursuant to
this section may amend his petition
for leave to intervene. A petition may
be amended without prior approval of

tnformation specified in § 2.788(b)
(1). (2). and (3) of this part. The
) - Commission

specified in § 2.788(e) (1) and (2) of
this part is determining whether to
grant or deny a stay application.

the presiding officer at any time up to
fifteen (15) days prior to the holding
of the special prehearing conference
pursuant to § 2.751a, or where no spe-
cial prehearing conference is held, fif-
teen (15) days prior to the holding of
the first prehearing conference. After
this time 2 petition may be amended
only with approval of the presiding of-
ficer, based on a balancing of the fac-
tors specified in paragraph (aX1) of
this section. Such an amended petition
for leave to intervene must satisfy the

April 30, 1992

requirements of this paragraph (s) of
N this section pertaining to specificity.

2.22

(iii) The extent to which the peti- 8

party. Additional time for filing the
supplement may be granted based upon
a balancing of the factors in paragraph
(a)(1) of this section.

(2) Each contention must consist of a
specific statement of the issue ¢’ '"w or
fact to be raised or controverte:.
addition, the petitioner shall prc-..:e the
following information with respect to
each contention:

(i) A brief explanation of the bases of
the contention.

{ii) A concise statement of the alleged
B facts or expert opinion which support
& the contention and on which the

« petitioner intends to rely in proving the

 contention at the hearing, together with

« references to those specific sources and
documents of which the petitioner is
aware and on which the petitioner
intends to rely to establish those facts or
expert opinion.

(iii) Sufficient information (which may
include information pursuant te
paragraphs (b}(2)(i) and (ii) of this

{ section) to show that a genuine dispute
exists with the applicant on a material
issue of law or fac. This showing must
include references to the specific
portions of the application {including the
applicant’s environmental report and
safety report} that the petitioner
disputes and the supporting reasons for
each dispute, or, if the petitioner
believes that the application fails to
contain information on a relevant matter
as required by law, the identification of
each failure and the supporting reasons
for the petitioner's belief. On issues
arising under the National
Environmental Policy Act. the petitioner
shall file contentions based on the
applicant's environmental report. The
petitioner can amend those contentions
or file new contentions if there are data
or conclusions in the NRC draft or final
environmental impact statement,
environmental assessment, or any
suppiements relating thereto, that differ
significantly from the data or
conclusions in the applicant’s document.

(¢} Any party to a proceeding may file
an answer to a petition for leave to
intervene or a supplement thereto within
ten (10) days after service of the petition
or supplement, with particular attention .
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to the factors set forth in paragraph
(d)(1) of this section. The staff may file
such an answer within fifteen (15) days
after service of the petition or
supplement.

(d) The Commission, the presiding
officer, or the Atomic Safety and
Licensing Board designated to rule on
petitions to intervene and/or requests
for hearing shall permit intervention, in
any hearing on an application for a
license to receive and possess high-level
radioactive waste at a geologic
repository operations area, by the State
in which such area is located and by
any affected Indian Tribe as defined in
part 60 of this chapter. In all other
circumstances, such ruling body or
officer shall. in ruling on--

(1) A petition for leave to intervene or
a request for a hearing. consider the
following factors. among other things:

(i) The nature of the petitioner's right
under the Act to be made a party to the
proceeding.

(ii) The nature and extent of the
petitioner's property. financial, or other
interest in the proceeding.

(iii} The possible effect of any order
that may be entered in the proceeding
on the petitioner's interest.

(2) The admissibility of a contention.
refuse to admit a contention if:

(i) The contention and supporting
material fail to satisfy the requirements
of paragraph (b)(2) of this section; or

(ii) The contention, if proven, would
be of no consequence in the proceeding
because it would not entitle petitioner to
relief.

{e) If the Commission or the presiding
officer determines that any of the
admitted contentions constitute pure
issues of law. those contentions must be
decided on the basis of briefs or oral
argument according to a schedule
determined by the Commission or
presiding officer.

{I) An order permitting intervention
and/or directing a hearing may be

(i} Unless otherwise expressly pro-
vided in the order allowing interven-
o tion, the granting of a petition for
© jeave to intervene does not change or
2 enlarge the issues specified in the
T notice of hearing.
(i) The provisions of this section do
not apply to license applications
docketed under subpart ] of this part.

§ 2.714a Petitions for review of certain
rulings on petitions for leave to intervene
anu/or requests for hearing.

{a) Notwithstanding the provisions of
§ 2.730{f). an order of the presiding
officer or the atomic safety and licensing
board designated to rule on petitions for
leave to intervene and/or requests for
hearing may be appealed, in accordance
with the provisions of this section. to the
Commission within ten (10) days after
service of the order. The appeal shall be
asserted by the filing of a notice of
appeal and accompanying supporting
brief. Any other party may file a brief in
support of or in opposition to the appeal
within ten (10) days after service of the
appeal. No other appeals from rulings on
petitions and/or requests for hearing
shall be allowed.

56 FR 29403

~ (b) An order wholly denying a peti-
tion for leave to intervene and/or re-
quest for 8 hearing is appealable by
the petitioner on the question wheth-
< er the petition and/or hearing request
~ should have been granted in whole or
~ in part.
g (o An order granting a petition for
~ leave to intervene and/or request for a
~ hearing is appealable by a party other
than the petitioner on the question
whether the petition and/or the re-
quest for a hearing shotild have been
| wholly denied.

[ 52715 Participation by a person not a
party.
(a) A person who is not a party may,

conditioned on such terms as the Com- « in the discretion of the presiding offi-
mission, presiding officer or the desig- ~ cer, be permitted to make a limited ap-
nated atomic safety and licensing ~ pearance by making oral or written
board may direct in the interests of: « statement of his position on the issues

(1) Restricting irrelevant, duplicative,
or repetitive evidence and argument,
(2) having common interests repre-
sented by a spokesman, and (3) retain-
ing authority to determine priorities
and control the compass of the hear-
ing.

(g) In any case in which, after con-
sideration of the factors set forth in
paragraph(dX1)of this section, the
Commission or the presiding officer
finds that the petitioner’s interest is
limited to one or more of the issues in-
volved in the proceeding, any order al-
lowing intervention shall limit his par-
ticipation accordingly.

(h) A person permitted to intervene
becomes a party to the proceeding,
subject to any limitations imposed
pursuant to paragraph (f) of this sec-
tion.

" at sny session of the hearing or any

< prehearing converence within such
Hmits and on such conditions as may
be fixed by the presiding officer, but
he may not otherwise participate in
the proceeding.

(b) The Secretary will give notice of
& hearing to any person who reguests
it prior to the issuance of the notice of
hearing, and will furnish a copy of the
© notice of hearing to any person who
¢ requests it thereafter. When a commu-
v nication bears more than one signs-
@ ture, the Commission will give the

N

-

()

-

o

cates otherwise.

(¢) The presiding officer will afford
representatives of an interested State,
county, municipality, and/or agencies
thereof, a reasonable opportunity to
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participate and to introduce evidence,
interrogate witnesses, and advise the
Commission without requiring the rep-
resentative to take a position with re-
spect to the issue. Such participants
may slso file proposed findings and ex-
ceptions pursuant to §§ 2.754 and 2.762
and petitions for review by the Com-
mission pursuant to § 2.788. The pre-
siding officer may require such repre-
sentative to indicate with reasonable
specificity, in advance of the hearing,
the subject matters on which he de-
sires to participate.

43 FR 17798

[ (d) If a matter is taken up
by the Commission pursuant to
§ 2.786 or sua sponte, a person who is
not a party may, in the discretion of
the Commission,
respectively, be permitted to file a
brief “amicus curiae”. A person who is
not & party and desires to file 2 brief
must submit & motion for leave to do
$0 which identifies the interest of the
T person and states the reasons why a
8 brief is desirable. Except as otherwise

provided by the Commission
such brief must be filed
within the time allowed to the party
whose position the brief will support.
A motion of a person who is not a
party to participate in oral argument

29403

before or the Com-
mission will be granted at the discre-
tion of the Com-
mission.

[~ §2.715a Consolidation of parties in con-
siruction permit or operating license
proceedings.

On motion or on its or his own initi-
ative, the Commission or the presiding
officer may order any parties in a pro-
~ ceeding for the issuance of a construc-
o tion permit or an operating license for
v a production o: utilization facility who
« bave substantially the same interest
L that may De affected by the proceed-
»ing and who raise substantially the
same questions, to consolidate their
presentation of evidence, cross-exami-
nation, briefs, proposed findings of
fact, and conclusions of law and argu-
ment. However, it may not order any
consolidation that would prejudice the
rights of any party. A consolidation
under this section may be for all pur-
poses of the proceeding, all of the
issues of the proceeding, or with re-
s;;ect to any one or more issues there-
L_of.

82716 Consolidation of proceedings.

On motion and for good cause shown
or on its own initiative, the Commis-
sion or the presiding officers of each
affected proceeding may consolidate
for hearing or for other purposes two
or more proceedings, or may hold joint
hearings with interested States and/or
other federal agencies on matters of
concurrent jurisdiction, if it is found
that such action will be conducive to
the proper dispatch of its business and
to the ends of justice and will be con-
ducted in accordance with the other
provisions of this subpart.
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$2.717 Commencement and termination I
of jurisdiction of presiding officer.
(a) Unless otherwise ordered by thef; K
Commission, the jurisdiction of thecc mission.

e presiding officer designated to conduct\- (j) Reopen a proceeding for the

m a hearing over the proceeding, includ- & reception of further evidence at any time
l.ng motions and procedural matters, | prior to initial decision.

¢ commences when the proceeding com-

o mences. If no presiding officer has (k) Appoint special assistants from the
T been designated, the Chief Adminis-| Atomic Safety and Licensing Board
trative Law Judge has such Junsdxc-w Panel pursuant to § 2722;
tion or, if he is unavailable, anot.her~ (1) Issue initial decisions; and
administrative law judge has such ju- ¢ & (m) Take any other action consistent
risdiction. ” with the Act, this chapter, and sections
551-558 of title 5 of the United States

LCode.

§2.719 [Removed)

§ 2.720 Subpoenas.

(a} On application by any party, the
designated presiding officer or, if he is
not available, the Chairman of the

(i) Certify questions to the Commis-
sion for its determination, either in his
discretion or on direction of the Com-

1

A proceeding is deemed to
mmence when a notice of hearing or
notice of proposed action pursuant
§ 2.105 is issued.

When a notice of
hu.ring provides that the presiding of-
ficer is to be an administrative law
?::& wf‘%: %mmtﬁ:‘:: Atomic Safety- and Li_cgnsing Board
ministrative law judge who is to pre- 8 Panel. the Chief Administrative Law

nside. The presiding officer’s jurisdic- 3 Judget or other designated officer will

S S tion in each proceeding will terminate 2 issue subpoenas requiring the attendance
upon the expiration of the period I and testimony of witnesses or the pro-

{ within which the Commission may = duction of evidence. The officer to

5 direct that the record be certified to it | whom application is made may require a

", for final decision, or when the Com- | showing of general relevance of the

mission renders a ﬁa’,'l decisxonl.mor tesumony or evidence sought, and may

:ihm mv:npm"ell.}gfr% éc:t:esmmse upg; withhold the subpoena if such a showing
M'I hims] 3 i disqualified, is not q:ade. but hg st_na‘ll_ not attempt to

whichever is earliest. :dcxermme the admissibility of evidence.

— (b) The Director of Nuclear Reactor (b) Every subpoena will bear the
Regulation or Director of Nuclear Ma-] name of the Commission, the name and

terial Safety and Safeguards, as appro- | office of the issuing officer and the title

priate, may issue an order and take| of the hearing. and will command the
any otherwise proper administrative| person to whom it is directed to attend
action with respect to a licensee Who is | 4 bive tesumony or proauce specities
documents or other things at a desig-

nated time and place. The subpoena will
also advise of the quashing procedure
provided in paragraph (f) of this section.

(c) Uniess the service of a2 subpoena
is acxnowledged on its face by the wit-
ness or is served by an officer or
employee of the Commission, it shall be
served by a person who is not a party to
the hearing and is not less than eighteen
(18) years of age. Service of a subpoena
shall be made by delivery of a copy of
the subpoena to the person named in it
and tendering him the fees for one day's
attendance and the mileage allowed by

53 FR 10360

;37FR26710
l 8’ 8

FR 10151

the pending proceeding may be modi-
fied by the presiding officer as appro-
priate for the purpose of the proceed-
ing.

F§ 2.718 Power of presiding officer.

A presiding officer has the duty to
conduct a fair and impartial hearing ac-
cording to law, to take appropnate ac-
tion to avoid delay, and to maintain
order. He has all powers necessary to
those ends, including the powers to

(a) Administer oaths and affirma-

27 FR 377

tions. © al

~ (b) Issue subpoenas authorized by law. When the subpoena is issued on

® law. behalf of the Commission, fees and

€ (c) Rule on offers of prcof. and mileage need not be tendered. and the

5 receive evidence. subpoena may be served by registered
(d) Order depositions to be taker mail .

(e) Regulate the course of the hear- (d) Witnesses summoned by sub-

poena shall be paid, by the party at
whose instance they appear. the fees and
mileage paid to witnesses in the district
courts of the United States.

(¢) The person serving the subpoena
shail make proof of service by filing the
subpoena and affidavit or acknowiedge-
ment of service with the officer before

ing and the conduct of the parucipants

(f) Dispose of procedural requests or
similar matters.

(g) Examine witnesses.

(h) Hold conferences before or dur-
ing the hearing for settiement,
simplification of the issues, or any other

proper purpose.

April 30, 1992 2.24

PART 2 ¢« RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS - - .

27 FR377

35 FR 19500

2.720(h)

whom the witness is required to testify or
produce evidence or with the Secretary.
Failure to make proof of service shall
not affect the validity of the service.

(H On motion made promptly, and in
any event at or before the time specified
in the subpoena for compliance by the
person to whom the subpoena is
directed, and on notice to the party at
whose instance the subpoena was issued
the presiding officer or, if he is unavaila
ble. the Commission may (1) quash or
modify the subpoena if it is unreasonable
of requires evidence not relevant to any
matier in issue, or (2) condition denial of
the motion on just and reasonable terms.

(g) On application and for good
cause shown, the Commission will seek
judicial enforcement of a subpoeha
issued to a party and which has not been

quashed.
r

(hX1) The provisions of paragraphs
(a) through (g) of this section are not ap-
plicable to the attendance and testimony
of the Commissioners or NRC personnel,
or 1o the production of records or docu-

{_ments in the custody thereof.

(2Xi) In a4 procecaing in which the
NRC is a party, the NRC staff will make

o« available one or more witnesses desig-

~

&

[ 3
[~
-

nated by the Executive Director for
Operations for oral examination at the
hearing or on deposition rcgarding any
matter, not privileged, which is relevant
to the issues in the proceeding. The at-
tendance and testimony of the Commis-


http:Direc'.or
http:anot~.er

40 FR 2973

37 FR 15127
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sioners and named NRC personnel at a
hearing or on deposition may not be re-
quired by the presiding officer, by sub-

presiding officer may, upon a showing of
exceptional circumstances, such as a case
tn which a particular named NRC
employee has direct personal knowledge
of a material fact not known to the wit-
nesses made available by the Executive
Director for Operations require the at-
tendance and testimony of named NRC
personnel.

(ii) In addition. a party may file with
the presiding officer written interrogato-
ries to be answered by NRC personnel
with knowledge of the facts designated
by the Executive Director for Opera-
tions. Upon a finding by the presiding
officer that answers to the interrogato-
ries are necessary to a proper decision in
the proceeding and that answers to the
interrogatories are not reasonably ob-
tainable from any other source, the
presiding officer may require that the
staff answer the interrogatories.

(iii) No deposition of a particular
named NRC employee or answer to in-
terrogatories by NRC personnel pur-
suant to paragraphs (h) (2) (i) and (ii) of
this section shall be required before the
matters in controversy in the proceeding
have been identified by order of the
Commission or the presiding officer.
pursuant to § 2.751a, or after the begin-
ning of the prehearing conference held
pursuant to § 2.752 except upon leave of
the presiding officer for good cause
shown.

[~ (iv) The provisions of § 2.740(c) and

(e) shall apply to interrogatories served
pursuant to this subparagraph.

(3) Records or documents in the
custody of the Commissioners and NRC
personne! are available for inspection

Land copying or photographing pursuant

37 FR 28710

to §§ 2.744 and 2.790.

§ 2.721 Atomic safety and licensing
boards.

{a) The Commission or the Chair-
man of the Atomic Safety and Liceasing
Board Panel may from time to time
establish one or more atomic safety and
licensing boards, each comprised of
three members, one of whom will be
qualified in the conduct of administra-
tive proceedings and two of whom shall
have such technical or other qualifica-
tions as the Commission or the Chairman
of the Atomic Safety and Licensing
Board Panel deems appropriate to the
issues to be decided, to preside in such
proceedings for granting, suspending
revoking, or amending licenses or
authorizations as the Commission may
designate. and to pertorm such other ad-
Judicatory functions as the Commission
deems appropriate. The members of an
atomic safety an- licensing board shail

11
3

0 FR 5199

4
4

[}
Q
b3
&
o
w

8

poena or otherwise: Provided, That the
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be designated from the Atomic Safety
and Licensing Board Panel established
by the Commission.

(b) The Commission or the Chairman
of the Atomic Safety and Licensing
Board Panel may designate an alternate
qualified in the conduct of sdministra-
tive proceedings, or an alternate having
technical or other qualifications, or both,
for an atomic safety and licensing board
established pursuant to paragraph (2) of
this section. If a member of a board be-
comes unsvailable, the Commission or
the Chairman of the Atomic Safety and
Licensing Board Panel may constitute
the alternate qualified in the conduct of
administrative proceedings, or the alter-
nate having technical or other qualifica-
tions, as appropriate, as a member of the
board by notifying the alternate who will,
as of the date of such notification, serve
as member of the board. In the event
that an alternate is unavailable or no
slternates have been designated, and a
member of & board becomes unavailable,
the Commission or the Chairman of the
Atomic Safety and Licensing Board
Panel may appoint & member of the
Atomic Safety and Licensing Board Panel
who is qualified ic the conduct of ad-

ministrative proceedings or a member
having technicsal or other qusalifications,

as sappropriate, as a member of the
atomic safety and licensing board by
notifying the appointe¢ who will, as of
the date of such notification, serve as s
member of the board.

(¢} An atomic safety and licensing
baard shall have the duties and may ex-
ercise the powers of a presiding officer as
granted by § 2.718 and otherwise in this
part. At any timc when such a board is in
existence but is not actually in session,
any powers which could be exercised by
a presiding officer or by the Chief Ad-
mmistrative Law Judge® may be exer-
cised with respect to such a procesding
by the chairman of the board having
jurisdiction over it.

Two wicnoers ot an atomic saters i i
licensing board constitute a2 Guorum, i
one of those members is thc mcmbder
qualified in the conduct of acriinistra-
tive proceedings.

—

,"5 2722 Special assistants to the presiding
officer.

— 45 FR62027

{a) In consultation with the Panel
Chairman, the presiding officer may, at
his discretion, appoint from the Atomic
Safety and Licensing Board Panel
established by the Commission,
personnel] to assist the presiding officer
in taking evidence and preparing a
suitable record for review. Such

2-25
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appointment may occur at any
appropriate time during the proceeding
butshall, at the time of the appointment,
be subject to the notice and
disqualification provisions as described
in § 2.704. Such special assistants may
function as:

(1) Technical interrogators in their
individual fields of expertise. Such
interrogators shall be required to study
the written testimony and sit with the
presiding officer to hear the presentation
and cross-examination by the parties of
all witnesses on the issues of the
interrogators’ expertise, taking a leading
role in examining such witnesses to
ensure that the record is as complete as
possible;

{2) Upon consent of all the parties,
Special Masters to hear evidentiary
presentations by the parties on specific
technical matters, and, upon completion
of the presentation of evidence, to
prepare a report that would become part
of the record. Special Masters may rule
on evidentiary issues brought before
them, in accordance with §§ 2.743 and
2.757. Appea!s from such rulings may be
taken to the presiding officer in
accordance with procedures which shall
be established in the presiding officer's
order appointing the Special Master.
Special Masters' reports are advisory
only: the presiding officer shall retain
final authority with respect to the issues
heard by the Special Master; or

{3) Alternate Atomic Safety and
Licensing Board members 10 sit with the
presiding officer. to participate in the
evidentiary sessions on the issue for
which the alternate members were
designated by examining witnesses, and
to advise the presiding officer of their
conclusions through an on-the-record
report. This report is advisory only; the
presiding officer shall retain final
authority on the issue for which the
alternate member was designated.

48 FR 62027

]

.. {4) Discovery Master to rule on the
matters specified in § 2.1018(a)(2) of this
part.

4FR14925

{5

{b) The presiding officer may, as a
matter of discretion, informally seek the
assistance of Members of the Atomic
Safety and Licensing Board Panel to
brief the presiding officer on the general
technical background of subjects
& involving complex issues which the
& presiding officer might otherwise have
2 difficulty in quickly grasping. Such

informal briefings shall take place prior
to the hearing on the subject involved
and shall supplement the reading and
study undertaken by the presiding
officer. They are not subject to the
procedures described in § 2.204.

]

2027
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MOTIONS

l-§ 2.730 Motions.
S (a) Presentation and disposition. All

¥ motions shall be addressed to the
Commission or, when a proceeding is
E pending before a presiding officer, to
-] the presiding officer. Al written mo-
tions shall be filed with the Secretary,
and served on all parties to the pro-

|_ceeding.

™ (b) Form and content. Unless made
orally on the record during a hearing,
or the presiding officer directs other-
wise, a motion shall be in writing, shall
state with particularity the grounds
and the relief sought, and shall be ac-
companied by any affidavits or other
evidence relied on, and, as appropriate,
|_a proposed form of order.

™ (c) Answers to motions. Within ten
(10) days after service of & written
motion, or such other period as the
- Secretary or the Assistant Secretary
or presiding officer may prescribe, a
party may file an answer in support of
or in opposition to the motion, accom-
panied by affidavits or other evidence.
However, the staff may file such an
answer within fifteen (15) days after

i of a written motion. The
moving party shall have no right to
_.reply, except as permitted by the pre-
siding officer or the Secretary or the
Assistant Secretary.

(d) Oral arguments; bdriefs. No oral
argument will be heard on a motion
unless the presiding officer or the
Commission directs otherwise. A writ-
ten brief may be filed with a motion or
an answer to s motion, stating the ar-
guments and authorities relied on.

43 FR17798

27 FR 377—' r—-—-——

I- {e} The Board may dispose of written

motions either by written order or by

ruling orally during the course of a

prehearing conference or hearing. The

Board should ensure that parties not

< present for the oral ruling are notified
promptly of the order.

o~

6 FR303

(f) Interiocutory appeals to the Com-
mission. No interlocutory appeal may
be taken to the Commission from a
ruling of the presiding officer. When

in the judgment of the presiding offi-
cer prompt decision is necessary to
prevent detriment to the public inter-
est or unusual delay or expense, the
presiding officer may refer the ruling
promptly to the Commission, and
notify the parties either by announce-
ment on the record or by written
notice if the hearing is not in session.

r—~ (8) Effect of filing a motion or certi-
;ﬁ_cation of question to the Commis-
o sion. Unless otherwise ordered, nei-
- ther the {iling of & motion nor the cer-
& tification of a question to the Commis-
- 8ion shall stay the proceeding or
~ extend the time for the performance
of any act.

P~
P~
~
x
&%
L
~
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(h) Where the motian in question is a
motion to compel discovery under
§ 2.720(h)(2) or § 2.740(f), parties may file
answers to the motion pursuant to
paragraph (c] of this section. The
presiding officer jn his or her discretion,
may order that the answer be given
oralily during a telephone conference or
other prehearing conference, rather than
in writing. If responses are given over
the telephone the presiding officer shall
issue a written order on the motion
which summarizes the views presented
by the parties. This does not preclude
the presiding officer from issuing a psior
oral ruling on the matter which is
effective at the time of such ruling,
provided that the terms of the ruling are
incorparated in the subsequent written
|_order.

§2.731 Order of procedure.

The presiding officer or the Commis-
sion will designate the order of proce-

¢

27FR 3

dure at & hearing. The proponent of

~ an order will ordinarily open and

close.
§ 2.732 Burden of proof.

Unicss otherwise ordered by the
preswding officer. the apphicant ur the
propuncnt ol an urder has the burden of

Jnml .

[y 2.733  Examination by caperts.

A parnty may request thc presiding
officer to permit a qualificd individua.
who has scientific or technical training
or experience 1» parucipate un behalf of
that party in the ¢xamination and
crosscxamination ot cxpcrl  witnesses.
The presiding officer may permit such
individual 10 participate on behalf of the
party in the exanunation and cross-ex
amination of expuert witnesses. where it

-

,

37 FR 1542

would serve the purpuse of furthering
the conduct of the proceeding. upon
tfinding (a) that the individual is
qualified by scientitic or 1echnical train-
ing or experience 10 contribute to the
development of an adequate decisional
recurd in the pracecding by the conduct
ot such examination of Cross-

examination, (b) that the individual has
read any written testimony on which he
intends to examine or cruss-examine and
any documents to be used or referred to
in the course of the examination or
cross-examination. and (c) that the in-
dividual has prepared himself to conduct
a meaningful and cxpeditious examina-
tion or cross-examination. Examination
or cross-examination conducted pur-
suant to this section shall be limited to
areas within the cxpertise of the in-
dividual conducting the examination or
cruss-examination. The party on bechalt

of whom such examination of C€ross-
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51 FR 19535

51 FR 23523

51 FR 19535
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eaamination 1s conducted and his t-
vorney shall be respansible for the can-

duct of examination or crouss.
|_cxamnation by such individuals.

[~ §2.734 Motions to Reopen.

(a} A motion to reopen a closed record
to consider additional evidence will not
be granted unless the following criteria
are satisfied:

(1) The motion must be timely, exzept
that an exceptionally grave issue may
be considered in the discretion of the
presiding officer even if untimely
presented.

(2) The motion must address a
significant safety or environmental
issue.

{3) The motion must demonstrate that
a materially different result would be or
would have been likely had the newly
proffered evidence been considered

|_ initially.
~ (b} The motion must be accompanied

by one or more affidavits which set forth
the factual and/or technical bases for
the movant's claim that the criteria of
paragraph (a) of this section have been
satisfied. Affidavits must be given by
competent individuals with knowledge
of the facts alleged. or by experts in the
disciplines appropriate to the issues
raised. Evidence contained in affidavits
must meet the admissibility standards
set forth in § 2.743(c). Each of the
criteria must be separately addressed.
with a specific explanation of why it has
been met. Where multiple allegations
are involved, the movant must identify
withparticularityeach issue it seeks to
litigate and specify the factual and/or
technical bases which it believes
support the claim that this issue meets
the criteria in , aragraph (a) of this

L section.

(c) A motion predicated in whole or in
part on the allegations of a confidential
informant must identify to the presiding
officer the source of the allegations and
must request the issuance of an
appropriate protective order.

(d) A motion to reopen which relates
to a contention not previously in
controversy among the parties must also
satisfy the requirements for nontimely
contentions in § 2.714{2)(1)(i-v).

DEPOSITIONS AND WRITTEN INTERROGA-
TORIES; DISCOVERY; ADMISSION; EvI-
DENCE

§2.740 General provisions governing dis-
covery.

(a) Discovery methods. Parties may
obtain discovery by one or more of the
following methods: Depositions upon
oral examination or written interroga-
tories (§ 2.740a); written interrogato-
ries (§ 2.740b); production of docr
ments or things or to ent.
upon land or other property, for—-

and other purposes (§ 2
and requests for admission (§ 2.74.
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(b) Scope of discovery. Unless other-
wise limited by order of the presiding
officer in accordance with this section,
the scope of discovery is as follows:

] '—37 FR 151271

(1) In general. Parties may obtain
discovery regarding any matter, not
privileged, which is relevant to the
subject matter invol-ed in the
proceeding, whether it -elates to the
claim or defense of any other party,
including the existence. description,
nature. custody. condition, and location
of any books. documents. or other
tangible things and the identity and
location of persons having knowledge of
any discoverable matter. Where any
book, document or other tangible thing
sought is reasonably available from
another source, such as from the
Commission's Public Document Room or
local Public Document Room. a
sufficient response to an interrogatory

involving such materials would be the
location, the title and a page reference
to the relevant book, document or
tangible thing. In a proceeding on an
application for a construction permit or
an operating license for a production or
utilization facility, discovery shall begin
only after the prehearing conference
provided for in § 2.751a and shall relate
only to those matters in controversy
which have been identified by the
Commission or the presiding officer in
the prehearing order entered at the
conclusion of that prehearing

54 FR 33168
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conference. In such a proceeding, no
discovery shall be had after the
beginning of the prehearing conference
© held pursuant to § 2.752 except upon
& leave of the presiding officer upon good
& cause shown. It is not ground for
g objection that the information sought

-]

37 FR 15127

3
3
&
3

will be inadmissible at the hearing if the
information sought appears reasonably
calculated to lead to the discovery of

| admissible evidence.
P‘

(2) Trial preparation materials. A par-
ty may obtain discovery of documents
and tangible things otherwise discovera-
ble under subparagraph (1) of this
paragraph and prepared in anticipation
of or for the hearing by or for another
party’s representative (including his at-
torney. consultant, surety, indemnitor,
insurer. or agent) only upon a showing
that the party seeking discovery has sub-
stantial need of the materials in the pre-
paration of his case and that he is unable
without undue hardship 1o obtain the
substannal equivalent of the materials by
other means. In ordering discovery of
such materials when the required show-
ing has been made. the presiding officer
shall protect against disclosure of the
menial impressions, conclusions, opin-
ions, or legal theories of an attorney or
other representative of a party concern-

.ing the proceeding.

(3) While interrogatories may seek
to elicit factual information reasonably
related to a party’s position in the
proceeding, including data used,
assumptions made. and analyses
performed by the party, such
interrogatories may not be addressed to,
or be construed to require: (A) Reasons
for not using aiternative data,
assumptions, and analyses where the
alternative data, assumptions, and
analyses were not relied on in
developing the party’s position: or (B)
Performance of additional research or
analytical work beyond that which is
needed to support the party's position
on any particular matter.

(c) Protective order. Upon motion by
a party or the person from whom discov-
ery is sought. and for good cause shown,
the presiding officer may make any order
which justice requires to protect a parny
or person from annoyance, embarrass-
ment. oppression. or undue burden or
expense, including one or more of the
following: (1) That the discovery not be
had: (2) that the discovery may be had
oanly on specified terms and conditions,
including a designation of the time or
place; (3) that the discovery may be had
oniy by a method of discovery other than
that selected by the party seeking discov-
ery: (4) that certain matters not be in-
qQuired into. or that the scope of discov-
ery be limited to certain matters; (5) that

April 30, 1892

discovery be conducted witih no vne pre-
sent except persons designated by the
presiding officer; (6) that, subject to the
provisions of §§ 2.744 and 2.790, a trade
secret or other confidential research, g
development. or commercial informa- &
tion not be disclosed or be disclosed =
only in a designated way; (7) that studies ¥
and evaluations not be prepared. If the o
motion for a protective order is denied
in whole or in part, the presiding officer
may. on such terms and conditions as are
just. order that any party or person pro-
vide or permit discovery.

(d) Sequence and timing of discuvery.
Unless the presiding officer upon mo-
tion. for the convenience of parties and
witnesses and in the interests of justice,
orders otherwise, methods of discovery
may be used in any sequence and the fact
that a party is conducting discovery,
whether by deposition or otherwise. shat!
not operate 1o delay any other party’s
discovery.

(e) Supplementation of responses. A
party who has responded to a request for
discovery with a response that was com-~

plete when made is under no duty to sup- 3§
plement his response to include informa-
tion thereafter acquired. except asi
follows: ©

o

e LA

request, the response or objection of the
party upon whom the request was served,
and arguments in support of the motion.
For purposes of this paragraph, an
evasive or incomplete answer or
response shall be treated as a failure to
answer or respond. Failure 10 answer or
tespond shall not be excused on the
ground that the discovery sought is ob-
jectionable unless the person or party
failing to answer or respond has apphed
for a protective order pursuant to
paragraph (¢) of this section.

e

(2) In ruling on a motion made pur-
suant to this section. the presiding officer
may make such a protective order as he
is authorized to make on a motion made
pursuant to paragraph (c) of this section.

(3) This section does not preclude an
independent request for issuance-of a
subpoena directed to a person not a par-
ty for production of documents and
things. This section does not apply to re-
quests for the testimony or interrogato-

o ries of the regulatory siaff pursuant 1o §

2.720 (h) (2) or production of NRC
documents pursudnt to § 2.744 or 3§
2.790. except for paragraphs (c) and (e)

(1) A party is under a duty seasona-
bly to supplement his response with
respect to any question directly ad-
dressed to (i) the identity and location of
persons having knowledge of discovera-
bie maters. and (ii) the identity of each
person expected to be called as an expert
witness at the hearing. the subject matter
on which he is expected to testify, and
the substance of his testimony.

(2) A party is under a duty seasona-
bly to amend a prior response if he ob-
tains information upon the basis of which
(i) he knows that the response was incor-
rect when made, or (ii) he knows that the
response though correct when made is no
longer true and the circumstances are
such that a failure to amend the response
is in substance a knowing conceaiment.

(3) A duty to supplement responses
may be imposed by order of the presid-
|_ing officer or agreement of the pariies.

37 FR 15127

(N Muatien 1 compel discaovery. (1) If

a deponent or party upon whom a re-
quest for production of documents or
answers to interrogatories is served fails

. to respond or objects to the request. or
2 any part thereof, or fails to permit in-

i spection as requested, the deposing party ~
¥ % Outside of the United States, a deposi-

x or the party submitting the request ma
move the presiding officer, within ten (10)
days after the date of the response or

after failure of a party to respond to the
request for an order compelling a
response or inspection in accordance
with the request. The motion shall set
forth the nature of the questions or the

3t

T

2.28

of this section.

§ 2.740a Depositions upon oral ex-
amination and upon written inter-

rogatories.

(1) Any party desiring to lake the
testimony of any party or other person b,
deposition on oral examination or writ-
ten interrogatories shall. without leave
of the Commission or the presiding
officer, give reasonable notice in writing
to every other party. to the person o be
examined und to the presiding officer of
the propused time and place of taking
the depusition; the name and address of
each persun to be examined. if known, or
if. the name is not known, a general
description sufficient 10 identify him or
the class or group 1o which he belongs;
the matters upon which each person will
be examined and the name or descriptive
title and address of the officer before
_whom the deposition is to be taken.

(b) [Deieted 37 FR 15127.]

B (c) Within the United States, a
deposition may be taken before any
officer authorized to administer oaths by
the laws of the United States or of the
place where the examination is held.

% tion may be taken before a secretary of

& an embassy or legation, a consul general,
vice consul or consular agemt of the
United States, or a person authorized to
administer oaths designated by the Com-
mission.
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21 FR 3N

43 FR 17798
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sion.
—

_oral examination.

[~ (g) A deposition will not become a

(d) The deponent shall be sworn or
shall affirm before any questions are put
to him. Examination and cross-examina-
tion shali proceed as at a hearing. Each
question propouaded shall be recorded
and the answer taken down in the words
of the witness. Objections on questions of
evidence shall be noted in short form
without the arguments. The officer shall
not decide on the competency,
materiality, or relevance of evidence but
shall record the evidence subject to ob-
jection. Objections on questions of evi-
dence not made before the officer shall
not be deemed waived unless the ground
of the objection is one which might have
been obviated or removed if presented at
that time.

(¢) When the testimony is fully
transcribed, the deposition shall be sub-
mitted to the deponent for examination
and signature unless he is ill or cannot be
found or refuses to sign. The officer shall
certify the deposition or, if the deposi-
tion is not signed by the deponent, shall
certify the reasons for the failure to sign,
and shall promptly forward the deposi-
tion by registered mail 1o the Commis-
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[~ (j) The provisions of paragraphs (3}
through (i) of this section are not ap-
plicable to NRC personnei. Testimony of
NRC personnel by oral examination and
writen interrogatories addressed to
NRC personnel are subject to the provi-
sions of § 2.720(h}.

§ 2.740b Interrogatories to parties.

_ (a) Any party may serve upon any
other party (other than the staff)e written
interrogatories to be answered in writing
by the party served, or if the party served
is a public or private corporation or a
partnership or association, by any officer
or ageat. who shall furnish such informa-
tion as is available to the party. A copy
of the interrogatories, answers, and all
related pleadings shall be filed with the
Secretary of the Commission and shall
be served on the presiding officer and
upon all parties to the proceeding.

(b) Each interrogatory shail be
answered separately and fully in writing
under oath or affirmation, unless it is ob-
jected to, in which event the reasoas for
objection shall be stated in lieu of an
answer. The answers shall be signed by
the person making them, and the objec-

(f) Where the deposition is to ben
taken on written interrogatories, the par-£
ty taking the deposition shall serve a¥
copy of the interrogatories, showing each
interrogatory separately and con-
secutively numbered. on every other
party with a notice stating the name and
address of the person who is to answer
them. and the name, description, title,
and address of the officer before whom
they are to be taken. Within ten(10)
days after service, any other party may
serve cross-interrogatories. The inter-
rogatories, cross-interrogatories, and
answers shall-be recorded and signed,
and the deposition certified, returned,
and filed as in the case of a deposition on

part of the record in the hearing unless
received in evidence. If only part of a
deposition is offered in evidence by a
party, any other party may introduce any
other parts. A party shall not be deemed
to make a person his own witness for any
purpose by taking his deposition.

(h) A deponent whose deposition is
taken and the officer taking a deposition
shall be entitled 10 the same fees as are
paid for like services in the district
courts of the United States, to be paid by
the party at whose instance the deposi-
tion is 1aken.

(i} The witness may be accompanied,
represented. and advised by legal

L counsel.

tions by the attorney making them. The
party upon whom the interrogatories
were served shall serve a copy of the
answers and objections upon all parties
to the proceeding within 14 days after
service of the interrogatories, or within
such shorter or longer period as the
presiding officer may allow. Answers
may be used in the same manner as
depositions (see § 2.740a(g)).

§ 2.741 Production of documents and
things and entry upon land for in-
spection and other purposes.

(a) Request for discovery. Any party
may serve on any other party a request
to:
(1) Produce and permit the party
making the request, or a person acting on
his behalf, to inspect and copy any desig-
nated documents, or 10 inspect and copy.
test, or sample any tangible things which
are within the scope of § 2.740 and which
are in the possession, custody. or control
of the party upon whom the request is
served; or

(2) Permit entry upon designated
land or other property in the possession
or control of the party upon whom the
request is served for the purpose of in-
spection and measuring, surveying
photographing, testing, or sampling the
property or any designated object or
operation thereon, within the scope of §

e ——
viicroeg stones addressed we the sall anc sub.
JoCt b 3 272Rb) (2) ()
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2.740.

(b) Service. The request may be
served on any party without ieave of the
Commission or the presiding officer. Ex-
cept as otherwise provided in § 2.740,
the request may be served after the pro-
cecding is set for hearing.

{¢) Contents. The request shall set
forth the items to be inspected either by
individual item or by category. and
describe each item and category with
reasonable particularity. The request
shall specify a reasonable time, place,
and manner of making the inspection
and performing the related acts.

(d) Response. The party upon whom
the request is served shall serve on the
party submitting the request a writien
response within thirty (30)days after the
service of the request. The response shall
state, with respect to each item or
category, that inspection and related ac-
tivities will be permitted as requested.

37 FR 15127

uniess the request is objected to, in which
case the reasons for objection shall be
stated. If objection is made to part of an
item or category, the part shail be
specified.

(€¢) NRC records and documents. The
provisions of paragraphs (a) through (d)
of this section do not apply to the pro-
duction for inspection and copying or
photographing of NRC records or docu-
ments. Production of such records or
documents is subject to the provisions of
§§ 2.744 and 2.790.

§ 2.742 Admissions.

(a) Apart from any admissions made
during or as a result of 2 prehearing con-
ference. at any time after his answer has
been filed. a party may file a written re-
quest for the admission of the genuine-
ness and authenticity of any relevant
document described in or attached to the
request. or for the admission of the truth
of any specified relevant matter of fact.
A copy of the document shall be
delivered with the request uniess a copy
_has already been furnished.

™ (b) Each requested admission shall
be deemed made unless, within a time
designated by the presiding officer or the
Commission. and not less than ten (10)
days after service of the request or such
further time as may be allowed on mo-

27 FR 377

tion, the party 1o whom the request is
directed serves on the requesting party
either (1) a sworn statement denying
specifically the relevant matters of which
an admission is requested or setting forth
in detail the reasons why he can neither
truthfully admit nor deny them, or (2)
written objections on the ground that
some or ali of the matters involived are
priviléged or irrelevant or that the re-

April 30, 1992
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quest
is otherwise improper in whole or in
part. Answers on matters to which ®©
such objections are made may be de-
ferred until the objections are deter-
mined. If written objections are made
to only a part of a request, the remain-
der of the request shall be answered
within the time designated.

(¢) Admissions obtained pursuant to
the procedure in this section may be
used in evidence to the same extent
and subject to the same objections as
_other admissions.

[ § 2.743 Evidence.

(a) General. Every party to a
proceeding shall have the right to
present such oral or documentary
evidence and rebuttal evidence and to
conduct, in accordance with an
approved cross-examination plan that
contains the information specified in
paragraph (b){2) of this section if so
directed by the presiding officer. such
cross-examination as may be required
for full and true disclosure of the facts.

(b)(1) Testimony and cross-
examination. The parties shall submit .
direct testimony of witnesses in written
form, unless otherwise ordered by the
presiding officer on the basis of
objections presented. In any proceeding
in which advance written testimony is to

-be used, 2ach party shall serve copies of
its proposed written testimony on each
other party at least fifteen (15) days in
advance of the session of the hearing at
which its testimony is to be presented.
The presiding officer may permit the
introduction of written testimony not so
served, either with the consent of all
parties present or after they have had a
reasonable opportunity to examine it.
Written testimony must be incorporated
into the transcript of the record as if
read or. in the discretion of the presiding
officer. may be offered and admitted in
evidence as an exhibit.

(2) The presiding officer may require a
party seeking an opportunity to cross-
examine to request permission to do so
in accordance with a schedule
established by the presiding officer. A
request to conduct cross-examination
shall be accompanied by a cross-
examination plan that contains the
following information:

(i} A brief description of the issue or
issues on which cross-examination will
be conducted:

{ii) The objective to be achieved by
cross-examination; and

(iii} The proposed line of questions
that may logically lead to achieving the
objective of the cross-examination.

The cross-examination plan may be
submitted only to the presiding officer
and must be kept by the presiding
officer in confidence until issuance of
the initial decision on the issue being
litigated. The presiding officer shall then
provide each cross-examination plan to
the Commission's Secretary for
inclusion in the official record of the

proceeding.
April 30, 1992
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|  (3)Paragraphs (b)(1) and (2) of this
2 section do not a pply to proceedings

,.-, under subpart B of this part for

,; modification. suspension. or revocation
v of a license or to proceedings for

L. imposition of a civil penalty.

-

(c) Admissibility. Only relevant, ma-
terial, and reliable evidence which is
not unduly repetitious will be admit-
ted. Immaterial or irrelevant parts of
an admissible document will be segre-
gated and excluded so far as is practi-
cable.

(d) Objections. An objection to evi-
dence shall briefly state the grounds

clude the objection, the grounds, and
the ruling. Exception to an adverse
ruling is preserved without notation
on the record.

(e) Offer of proof. An offer of proof
made in connection with an objection
to a ruling of the presiding officer ex-
cluding or rejecting proffered oral tes-
timony shall consist of a statement of
the substance of the proffered evi-
dence. If the excluded evidence is writ-
ten, a copy shall be marked for identi-
fication. Rejected exhibits, adequately
marked for identification, shall be re-
| _tained in the record.

= (f} Exhibits. A written exhibit will nat
be received in evidence unless the
original and two copies are offered and
a copy is furnished to each party, or the
parties have been previously furnished
with copies or the presiding officer
directs otherwise. The presiding officer
may permit a party to replace with a
true copy an original document admitted
in evidence. Exhibits in the proceeding
on an application for a license to receive
and possess high-level radioactive
waste at a geologic repository
operations area are governed by

_§ 2.1013 of this part.

(g) Proceedings involving applica-
tions. In any proceeding involving an
application, there shall be offered in
evidence by the staff any report sub-
mitted by the ACRS in the proceeding
in compliance with section 182b. of the
Act, any safety evaluation prepared by
L the staff and any environmental
impact statement prepared by the Di-

27 FR 377

or Director of Nuclear Material Safety
and Safeguards, 4s appropriate, or his
designee in the proceeding pursuant to
Subpart A of Part 51 of this chapter.

(h) Official record. An official record
of a government agency or entry in an

-3
<
‘.recwr of Nuclear Reactor Regulation
I
~

& official record may be evidenced by an
& official publication or by a copy attest-
* ed by the officer having legal custody
o of the record and accompanied by a

certificate of his custody.

[T «) official notice. (1) The Commis-
sion or the presiding officer may take
official notice of any fact of which a
court of the United States may take
judicial notice or of any technical or
scientific fact within the knowledge of
the Commission as an expert body.
Each fact officially noticed under this
2-30

of objection. The transcript shall in- |
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(g) No request pursuant to this sec-
tion shall be made or entertained before
the matters in controversy have been

(d> Upon a determination by the pre-
siding officer that the requesting
party has demonstrated the relevancym
of the record or document and that its< | s o feci
production is not exempt from disclo- % identified by the Commission or the
sure under § 2.790 or that, if exempt, & presiding offices, or after the beginning of
its disclosure is necessary to a proper g the prehearing conference held pursuant
decision in th; proceeding, a.ng the § 15 §2.752 except upon leave of the
document o e info tion rei o "
is not rea.so;atb)y obi;,al;glaable fr:'Jx: :ﬁ presiding officer for good cause shown.
other source, he shall order tiie Execu-
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as provided in this section, a party oppos-
ing the motion may not rest upon the
mere allegations or denials of his answer;
his answer by affidavits or as otherwise
provided in this section must set forth
specific facts showing that there is a
genuine issue of fact. If no such answer is
filed, the decision sought, if appropriate,
shall be rendered.

$ 2.790. but whose disclosure is found by
the presiding officer to be necessary to a
proper decision in the proceeding. any
order to the Executive Director for
Operations to produce the document or
records {or any other order issued
ordering production of the document or
records} may contain such protective
terms and conditions (including
affidavits of non-disclosure) as may be
necessary and appropriate to limit the

disclosure to parties in the party contends that there is no genuine
to interested States and other issue to be heard. Motions may be filed
governmental entities participating at any time. Any other party may serve

pursuant to § 2.715(c). and to their
qualified witnesses and counsel. When
Safeguards Information protected from
disclosure under section 147 of the
Atomic Energy Act, as amended. is
received and possessed by a party other
than the Commission staff, it shall also
be protected according to the
requirements of § 73.21 of this chapter.
The presiding officer may also prescribe
such additional procedures as will
effectively safeguard and prevent
disclosure of Safeguards Information %5
unauthorized persons with minimurms
impairment cf the procedural rights
which would be available if Safeguards
Informaticna were not involved. In
addition tc aay other sanction that may
be imposed by the presiding officer for
violation of an order issued pursuant to
this paragraph. violation of an order
pertairing to the disclosure of
Safeguards Information protected from
disclosure under section 147 of the
Atomic Energy Act, as amended, may be
subject to a civil penalty imposed
pursuant to § 2.205. For the purpose of
imposing the criminal penalties
contained in section 223 of the Atomic
Energy Act, as amended., any order
issued pursuant to this paragraph with
respect to Safeguards Information shall
be deemed an order issued under
section 161b of the Atomic Energy Act

or the Commission for the produc-
tion of a record or document wili specify

(f» A ruling by the presiding officer,

54 FR 33168

37 FR1512/

& the time. place. and manner of produc-

L tion.

(h) The provisions of § 2.740 (c) and (c) Should it appear from the affida-

tive Director for Operations, to
produce the document. & (e) shall apply to production of NRC | vits of a party opposing the motion that
2 recoras and dccuments pursuant to this he cannot, for reasons stated’ present by
r—m(:)rehéo‘f;’cg:;:g::us:?eﬁlgrdm. te £ section. affidavit facts essential to justify his
Information referred to in sections 147 & SUMMARY DISPOSITION ON opposition, the presiding officer may
and 181 of the Atomic Energy Act, as L PLEADINGS refuse the appiication for summary deci-
amended) exempt from disclosure under sion or may order a continuance to

§ 2.749 Authority of presiding officer to
dispose of certain issues on the pleadings.
{(a) Any party to a proceeding may

move, with or without supporting
affidavits. for a decision by the
presiding officer in that party's favor as
to all or any part of the matters involved
in the proceeding. The moving party
shall annex to the motion a separate.
short, and concise statement of the
material facts as to which the moving

permit affidavits to be obtained or make
such other order as is appropriate and a
determination to that effect shall be
made a matter of record.

(d) The presiding officer shall render
the decision sought if the filings in the
proceeding, depsositions, answers to inter-
rogatories, and admissions on file, toget-
her with the statements of the parties and
the affidavits, if any. show that there is
no genuine issue as {0 any material fact
and that the movine party is entitled to a
decision as a matter of law. However,in
any proceeding invelving a construction
permit for a production or utilization
facility, the procedure described in this
section may be used only for the determi-
nation of specific subordinate issues and
may not be used to determine the ulti-
mate issue as to whether the permit shall
[_be issued.

37 FR 15127

an answer supporting or opposing the
motion. with or without affidavits,
within twenty (20) days after service of
the motion. The party shall annex to any
answer opposing the motion a separate.
short, and concise statement of the
material facts as to which it is
contended there exists a genuine issue
to be heard. All material facts set forth
in the statement required to be served
by the moving party will be deemed to
be admitted unless controverted by the
statement required to be served by the
opposing party. The opposing party may,
within ten (10} days after service,
respond in writing to new facts and
arguments presented in any statement
filed in support of the motion. No further
supporting statements or responses
thereto may be entertained. The
presiding officer may dismiss summarily
or hold in abeyance motions filed
shortly before the hearing commences or
during the hearing if the other parties or
the presiding officer would be required
to divert substantial resources from the
hearing in order to respond adequately
to the motion and thereby extend the
praoceeding. (a) A hearing will be reported under

(b) Affidavits shall set forth such facts | the supervision of the presiding officer,
as would be admissible in evidence and . StROgraphically or by other means, by an

shall show affirmatively that the affiant is & Official reporter who may be designated

competent to testify to the matters stated &= [0 time to time by the Commission or

therein. The presiding officer may permit & MY be 2 regular employee of the Com-
affidavits to be supplemented or opposed | Mission. The transcript prepared by the

by depositions, answers to interrogatories | T¢POTteT shall be the sole official tran-
or further affidavits. When a motion for | SS¥iPt of the proceeding. Except as lim-

summary decision is made and supported | ited pursuant to Section 181 of th e Act

HEARINGS
§ 2.750 Official reporter; transcript.
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or order of the Commission, the trans-
cript will be open for inspection at the
Public Document Room. Copies of tran-
scripts are available to parties and to the
public from the official reporter on pay-
ment of the charges fixed therefor.

(b) Transcript corrections. Correc-
tions of the official transcript may be
made only in the manner provided by this
paragraph. Corrections ordered or ap-
proved by the presiding officer shall be

included in the record as an appendix, «

and when so incorporated the Secretary
shall make the necessary physical correc-
tions in the official transcript so that it
will incorporate the changes ordered. In

making corrections there shall be no
substitution of pages but, to the extent

practicable, corrections shall be made by
running a line through the matter to be
changed without obliteration and writing
the matter as changed immediately above.
Where the correction consists of an inser-
tion, it shall be added by rider or interlin-
eation as near as possible to the text
which is intended to precede and follow
it.

e

(c} Free transcript. Except in an
antitrust proceeding, in any adjudicatory
proceeding on an application for a
license or an amendmen! thereto. the
presiding officer may arrange for
provision of one free transcript fo a
party. other than the applicant. upon
request by that party. The transcript will
be made available to a party at the same
time and location as it is made available
to the NRC staff. If a transcript is mailed
to the staff. it will also be mailed to the
requesting party. A presiding officer has
the discretion 1o control the distribution
of transcripts to parties. !*

§-2.751 Hearings to be public.

Except as may be requested pursuant
to Section 181 of the Act, all hearings
will be public unless otherwise ordered by

|_the Commission.

r————
* 1This paragraph is suspended until further
action of the Commission. 46 FR 13681

April 30, 1992
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g§ 2.751a Special prehearing conference
in construction permit and operating
license proceedings.

[37 FR §

(a) In any proceeding involving an
application for a construction permit or
an operating license for a production or

! utilization facility, the Commission or the
2 presiding officer will direct the parties
= and any petitioners for intervention, or
u their counsel, to appear at a specified
% time and place, within ninety (90) days
after the notice of hearing is published, or
such other time as the Commission or the
presiding officer may deem appropriate,
|_for a conference? to:

[~ (1) Permit identification of the key
issues in the proceeding;

(2} Take any steps necessary for fur-
ther identification of the issues;

(3) Consider all intervention petitions
to allow the presiding officer to make
such preliminary or final determination as
to the parties to the proceeding, as may
be appropriate; and

(4) Establish a schedule for further
actions in the proceeding.

{b) The presiding officer may order
any further informal conferences among
the parties, including telephone confer-
ences, to the extent that he considers that
such a conference would expedite the
proceeding.

{c) A prehearing conference held pur-
suant to this section may be stenograph-

ically reported.

B (d) The presiding officer shall enter an
order which recites the action taken at
the conference. the schedule for further
actions in the proceeding. any
agreements by the parties. and which
identifies the key issues in the
proceeding. makes a preliminary or final
determination as to the parties in the
proceeding. and provides for the
submission of status reports on
discovery. The order shall be served
upon all parties to the proceeding.
Objections to the order may be filed by
a party within five (5) days after service
of the order. except that the staff may
file objections to such order within ten
(10) days after service. Parties may not
file replies to the objections unless the
Board so directs. The filing of objections
shall not stay the decision unless the
presiding officer so orders. The board
may revise the order in consideration of
the objections presented and. as
permitted by § 2.718(i). may certifyv for
determination to the Commission  ~

56 FR 29403
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such malters

& raised in the objections as it deems
& appropriate. The order shali control the

«©
L'z}

40 FR 8774

subsequen! course of the proceeding

|_unless modified for good cause.

e

§ 2.752 Prehearing conierence.

(a) The Commission or the presiding
officer may, and in the case of a proceed-
ing on an application for a constructio..
permit or an operating license for a
facility of a type described in
§§ 50.21(b) or 50.22 of this chapter or a
testing facility, shall direct the parties or
their counsel to appear at a specified timz
and place for a conference to consider:

(1) Simplification, clarification, and
specification of the issues:

(2) The necessity or desirability of
amending the pleadings;

(3) The obtaining of stipulations and
admissions of fact and of the contents
and authenticity of documents to avoid
unnecessary proof;

(4) Igentification oi witnesses and the
Jimitation of the number of expert wit-
nesses, and other steps 1o expedite the
presentation of evidence;

(5) The setting of a nearing schedule;
and

(6) Such other matters as may aid in
the orderly disposition of the proceedir

A prehearing confersnce held under this
section in & proceeding involving a con-
struction permit or operating license shall
be heid within sixty (60) days after
discovery has been completed.® or such
other time as the Commussion or the
sresiding officer may specify.

"This conference may be omitted in pro-
ceedings other than contested proceedings.

® Discovery, as used in this section, does not
include the production of the ACRS report, the
safety evaluation prepared by the regulatory
staff, or any detailed statzment on environ-
mental considerations prepared by the Director
of Regulation ot his designee in the proceeding
pursuant to Appendix D of Part 50 of this
chapter.


http:comple*.ed

2.752(b)

-

(b) Prehearing conferences may be
:nographically reported.

L

r (c) The presiding officer shall enter an
order which recites the action taken at
the conference. the amendments
allowed to the pleadings and
agreements by the parties. and which
limits the issues or defines the matters
in controversy to be determined in the
proceeding. Objections to the order may
be filed by a party within five (5) days
after service of the order. except that the
regulatory staff may file objections to
such order within ten (10) days after
service. Parties may not file replies to
the objections unless the board so
directs. The filing of objections shall not
stay the decision unless the presiding
officer so orders. The board may revise
the order in the light of the cbjections
presented and. as permitted by § 2.718(i}
may certify for determination to the
Commission

56 FR 29403

<uch matters raised in the 6bjections as
{eems appropriate. The order shall
atrol the subsequent course of the
proceeding unless modified for good
Lcause.

§ 2.753 Stipulations.

Apart from any stipulations made dur-
ing or as a result of a prehearing confer-
ence, the parties may stipulate in writing
at any stage of the proceeding or orally
during the hearing, any relevant fact or

& the contents or authenticity of any docu-

§ ment. Such a stipulation may be received

« in evidence. The parties may also stipu-

' late as to the procedure to be followed in

© the proceeding. Such stipulations mayv. on
motion of all parties, be recognized by
the presiding officer to govern the con-
duct of the proceeding.
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§2.754 Proposed findings and
conclusions.

(a) Any partyv to a prcceeding may. or
if directed by the presid‘ng offic2r shali.
file proposed findings of fact and
conclusions of law. briefs and a
proposed form or order of decision
within the time provided by the
foliowing subparagraphs. except as
otherwise ordered by the presiding
officer:

{1) The party who has the burden of
proof shall. within thirty {30) days after
the record is closed. file proposed
findings of fact and conclusions of law
and briefs, and a proposed form of order
or decision.

{2) Other parties may file proposed
findings. conclusions of law and briefs
within forty {40} days after the record is
closed. However. the staff may file such
proposed findings. conclusions of law
and briefs within fifty (50} days after the
record is closed.

{3) A partv who has the burden of
proof may reply within five (5] days
after filing of proposed findings and
conclusions of law and briefs by other

parties.

46 FR30328

P—

(b) Failure to file proposed findings
of fact, conclusions of law or briefs when
directed to do so may be deemed a
u default, and an order or initial decision
™ .

r may be entered accordingly.

«©
[-J
~
~
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(c) Proposed findings of fact must be
clearly and concisely set forth in
numbered paragraphs and must be
confined to the material issues of fact
presented on the record, with exact
citations to the transcript of record and
exhibits in support of each proposed
finding. Proposed conclusions of law
must be set forth in numbered
paragraphs as to all material issues of
law or discretion presented on the
record. An intervenor's proposed
findings of fact and conclusions of law
must be confined to issues which that
party placed in controversy or sought to
place in controversy in the proceeding.

54 FR 33168

—
{ 2.755 Oral argument before presiding
officer.

When, in the opinion of the presiding
officer. time permits and the nature of
the proceeding and the public interest

22f0 317

the presentation of oral argument. He will
impose appropriate limits of time on the
argument. The transcript of the argument
shall be a part of the record.

2-33

warrant, he may allow and fix a time for

2.75%as

§ 2.756 Informal procedures.

The Commission encourages the use of
ginformal procedures consistent with the
= Act, sections 551-558 of title & of the
T United States Code, and the reguiation:
&in this chapter, and with the scrderny

conduct of the proceeding and the neces-
sity for preserving a suitable record Far
review,

§ 2.757 Authority of presiding officer to
reguiate procedure in a hearing.

To prevent unnecessarv deisys or an
unnecessarily large record, the presiding
officer may:

(a) Limit the number o6i witnesses
whose testimony may be cumulative:

{b) Strike argumentative. repetitious.
cumulative, or irrelevant evidence:

(c) Take necessary and proper meas-
ures to prevent argumentative, repati-
tious, or cumulative cross-examinaticn;
and

(d) Impose such time limitations on
arguments as he determines appropriate.
having regard for the volume of the
@evidence and the importance and com-
& plexity of the issues involved.

5 § 2.758 Consideration of Commissica

ruies and regulations in adjudicatory
L proceedings.

{a) Except as provided in paragraphs
(b). (c). and {d) of this section. any rule
or regulation of the Commission. or any
provision thereof. issued in its program
for the licensing of production and
utilization facilities, source material.
special nuclear material, or byproduct
material is not subject to attack by way
of discovery. proof, argument. or other
means in any adjudicatory proceeding
involving initial or renewal licensing
subject to this subpart.

e - 56 FR 64943
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{b)(1) A party to an adjudicatory
proceeding involving initial licensing
subject to this subpart may petition that
the application of a specified
Commission rule or regulation or any
provision thereof, of the type described
in paragraph (a) of this section, be
waived or an exception made for the
particular proceeding. The sole ground
for petition for waiver or exception is
that special circumstances with respect
to the subject matter of the particular
proceeding are such that the application
of the rule or regulation {or provision
thereof) would not serve the purposes
for which the rule or regulation was
adopted. The petition must be
accompanied by an affidavit that
identifies the specific subject matter of
the proceeding as to which the
application of the rule or regulation (or
provision thereof) would not serve the
purposes for which the rule or regulation
was adopted, and must set forth with
particularity the special circumstances
alleged to justify the waiver or
exception requested. Any other party
may file a response thereto, by
counteraffidavit or otherwise.

(2) A party to an adjudicatory
proceeding involving issuance of a
renewed license under 10 CFR part 54
may petition that the requirements
applicable to renewed licenses under
this title should be waived or an
exception made for the particular
proceeding. The sole grounds for the
petition must be one or both of the
following:

(i) With respect to the subject matter
of the particular proceeding, special
circumstances pertaining to age-related
degradation unique to license renewal
{as defined in 10 CFR part 54} or
environmental protection are such that
the application of specific requirements
of 10 CFR part 54 or 10 CFR part 51 in
question would not serve the purposes
for which the rule or regulation was
adopted. The petition must be
accompanied by an affidavit that
identifies the specific section (or portion
thereof) of either 10 CFR part 54
addressing age-related degradation or 10
CFR part 51 for which a waiver or
exception is sought, the subject matter
of the proceeding as to which the -
application of the identified requirement
would not serve the purposes for which
the rule or regulation was adopted, and
must set forth with particularity the
special circumstances alleged to justify
the waiver or exception requested.

(ii) Because of circumstances unique
to the requested term that result in:

(A) Operation that is inimical to the
public heaith and safety or common
defense and security or

April 30, 1992
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(B) Noncompliance with the current
licensing basis during the period of
extended operation, requirements in
addition to those in the plant's current
licensing basis or otherwise needed for
compliance with 10 CFR 54.29 must be
imposed to provide compliance with the
current licensing basis or to ensure that
operation is not inimical to the public
health and safety or common defense
and security during the period of
extended operation.

The petition must be accompanied by
an >ffidavit that identifies the
cir - .nstances, explains how they will
re: - either in operation that is inimical
to public health and safety or common
defense and security or noncompliance
with the current licensing basis,
describes what additional requirements
must be imposed, and explains why the
requirements are necessary for
compliance with the current licensing
basis or to ensure that operation will not
be inimical to the public heaith and
safety or common defense and security
during the period of extended operation.

{3) Any other party may file a
response to a petition submitted
pursuant to paragraphs (b) (1) or {2) of
this section by counteraffidavit or
otherwise.

(¢) 1f, on the basis of the petition, af-
fidavit and any response thereto pro-
vided for in paragraph (b) of this sec-
tion, the presiding officer determines
that the petitioning party has not
made a prima facie showing that the

= application of the specific Commission

rule or regulation or provision thereof
to a particular aspect or aspects of the
subject matter of the proceeding
would not serve the purposes for
which the rule or regulation was
adopted and that application of the
rule or regulation should be waived or
an exception granted, no evidence may
be received on that matter and no dis-
covery, cross-examination or argument
directed to the matter will be permit-
ted. and the presiding officer may not
further consider the matter.

(d) If, on the basis of the petition,
affidavit and any response provided
for in paragraph (b) of this section,
the presiding officer determines that
such a2 prima facie showing has been
made, the presiding officer shall,
before ruling thereon, certify directly
to the Commission?’ for determination
the matter of whether the application
of the Commission rule or regulation
or provision thereof to a i
aspect or aspects of the subject matter
of the proceeding, in the context of
this section. should be waived or an
exception made. The Commission
may, among other things, on the basis

*The matter will be certified to the Com-
mission notwithstanding the provisions of
$2.785.

2.76G¢b)

of the petition, affidavits, and any re-
sponse, determine whether the appli-
cation of the specified rule or regula-
tion (or provision thereof) should be
waived or an exception be made, or
the Commission may direct such fur-
ther proceedings as it deems appropri-
ate to aid its determination.

(e) Whether or not the procedure in
paragraph (b) of this section is availa-
ble, a party to an initial licensing pro-
ceeding may file a petition for rule
making pursuant to § 2.802.

§2.759 Settlement in initial licensing pro-
ceedings.

The Commission recognizes that the
public interest may be served through
settlement of particular issues in a
proceeding or the entire proceeding.
Therefore, to the extent that it is not
inconsistent with hearing require-
ments in section 189 of the Act (42
U.S.C. 2239), the fair and reasonable
settlement of contested initial licens-
ing proceedings is encouraged. It is ex-
pected that the presiding officer and
all of the parties to those proceedings
will take appropriate steps to carry
|_out this purpose.

37 FR 15127

rIN:'m\L DecIsION AND COMMISSION
REVIEW

3 FA 4339

§2.760 initial decision and s effect.

{a) After hearing, the presiding officer
will render an initial decision which will
2 constitute the final action of the
€ Commission forty (40} days after its date
« unless any party pet...ons for
; Commission review in accordance with
§ 2.786 or the Commission takes review
sua sponte or the decision is subject to
the provisions of § 2.764.

& (b} Whaere the public interest so

{ record to it without an initial decision,
:_udmy—

—

(1) Prepare its own decision which
will become final unless the
Commission grants a petition for
reconsideration pursuant to § 2.771: or
| .

S
8
£
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r (2) Omit an initial decision on a find-
~ing that due and timely execution of
~jts functions imperatively and unavoi-
T dably so requires.

& (&) An initial decision will be in writ-
ing and will be based on the whole
record and supported by reliable, pro-
bative, and substantial evidence. The
initial dectision will include:

(1) Findings. conclusions and rulings.
with the reasons or basis for them, on
all material issues of fact, law, or dis-
cretion presented on the record.

¢2) All facts officially noticed and
relied on in making the decision;

L4

(3) The appropriate ruling, order or
denial of relief with the effective date:

'Jl FR 4339'

{4) The time within which a petition
for review of the decision may be filed.
& the time within which answers in
& support of or in opposition to a petition
for review filed by another party may be
I filed and. in the case of an initial
® decision which may become fina! in
accordance with paragraph (aj of this
isienct;'on. the date when it may become
al.

r-§ 2.760a Initial decision in contested pro-
ceedings on applications for facility op-
erating licenses.

In any initial decision in a contested
proceeding on an application for an
operating license for a production or
utilization facility, the presiding offi-
cer shall make firdings of fact and
conclusions of law on the matters put
into controversy by the parties to the
proceeding and on matters which have
been determined to be the issues in
the proceeding by the Commission or
the presiding officer. Matiers not put
into controversy by the part:es will dbe
examined and decided by the presiding
officer only where he or she deter-
mines that a serious safety, environ-
mental, or common defense ard sccu-
rity matter exists. Depending on the
resolution of those matters, the Direc-
tor of Nuclear Reactor Regulation or
Director of Nuclear Material Safety
and Safeguards, as appropriate, after
making the requisite findings. will
issue, deny. or appropriately condition
-the license.

r§ 2.761 Expedited decisional procedure.

(a) The presiding officer may deter-
mine a proceeding by an order after
the conclusion of a hearing without is-
suing an initial decision, when:

L

2 (1) All parties stipulate that the initial
§ decision may be omitted and waive their
« rights to file a petition for review. to

“ request oral argument. and to seek
_iudicial review:

44 FReIOMN

21 FR 37

(2) No unresolved substantial issue
E, of fact, law, or discretion remains. and
~ the record clearly warrants granting
u the relief requested; and
~ (3) The presiding officer finds that
dispensing with the issuance of the
initial decision is in the public interest.
(h)  An order entered pursuant to
paragraph (4) of this section shall be
subject 1o review by the Commission
on ns own motion within_thinty (30}
2 s stfier its date.

(¢} An initial decision may be made
effective immediately. subject to review
by the Commission on s own motion
within thiny (30) days afier its date,
except as otherwise provided in this
chapter when:

'-—Il (2.} IUISI-—-]

(1) All parties stipuiate that the initial
decision may be made effective
immediately and waive their rights to
file a petition for review, to request oral
argument. and to seek judicial review:

J 56 FR 29403,

(2} No unresohed substantial issue
of taz1. law. or discretion remains and
the record clearly warrants granting
the relief requested: and

(3) The presiding officer finds that
Lu is in the public interest 10 make the

27 FA 3N
L

initial Jecision effective immediately.

(d) The provisions of this section
do not apply to an initial decision
directing the issuance or amendment
of a construction permit or construc-
tion authorization. or the ssuance of
an operaung license or provisional
operating authorization.

[§2.7812  Separste hearings and decisions.
Ir 8 proceedirg on an application for
& construction permit for a utilization
facility which is subject to § 51.20b) of
this chapter, and is of the type specified
in §§ 51.21(b) {2) or (3) or 50.22 of this
chapter or is a testing facility. the
presiding officer shall unless the parties
agree otherwise or the rights of any
party would be prejudiced thereby.
commence a hearing on issues covered
by § 50.10(e)(2)(ii) and Subpart A of Part
51 of this chapter as soon as practicable
after issuance of the staff of its final
environmental impact statemert. but no
lster than thirty (30) days after issuance
of such statement. and complete such a
hearing and issue an initial decision on
such matters. Pehearing procecdures
regarding issues covered by Subpart A
of Part 51 and § 51.10(e){2){ii) of this
chapter. including any discovery and
specia! prebearing conferences and

r——J‘ FR 8217

49 FR 9352
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prehearing conferences as provided in
$3 2.740. 2.740a, 2.740b. 2.741. 2.742,
2.751a. angd 2.752, shall be schedul.d
accordingly. The provisions of §§ 2.754.
2.755. 2.760. 2.762, 2.763. and 2.764({3)
shall apply to any proceeding conducted
and any initial decision rendered in
accordance with this section. Paragraph
% 2.764(b) shail not apply to any partial
initial decision rendcre ‘n accerdance
with this section. This section shall not
preciude separate hearings and
decisions on other particular issues.

FR 9352

§2.782 [Removed] 56 FR 29403

r"§ 2.763 Oral argument.

In its discretion the Commiss:cn mav
allow oral argumen. upon the request of
a party made in a petition for review or
brief on review. or upon its own
tnitiative.

§ 2.764 immediate etfectiveness of initial
decision directing issuance or amendment
of construction permit or operating license.

(a) Except as provided in paragraphs
(c) through {f) of this section, or as
otherwise ordered by the Commission in
special circumstances, an initial
decision directing the issuance or
amendment of a construction permit. a
construction authorization. ¢r an
operating license shall be effective
immediately upon issuance unless the
presiding officer finds thai good cause
has been shown by a party why the
initial decision should not become
immediately effective. subject to review
thereof and further decision by the
Commission upon petition for review
filed by any party pursuant to § 2.786 or
upon its own motion.

{b) Except as provided in paragraphs
{c) through (f) of this section. or as
otherwise ordered by the Commission in
special circumstances. the Director of
Nuclear Reactor Regulation or Director
of Nuclear Material Safety and
Safeguards, as appropriate.
notwithstanding the filing or granting of
a petition for review., shall issue a
construction permit, a construction
authorization, or an operating license. or
amendments thereto, authorized by an
initial decision, within ten (10) days
from the date of issuance of the
decision.

S56FR29403
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- " fe) Am mitial desisien directing: the
issmancs of an mitial licansy for the
construction and operation of an-
independent spent fae} storage
instaletion (FSFST} or monitored
retrievable storage inrstallation (MRS]
under 10 CFR Part 72 shall become
effective only upoa: ardes of the
Commission. The Director of Nucleas
Material Safety and Safeguards shall
not issue an initial license for the
construction ard operation of an.
independent spent fuel storage
installation {(ISFSI} or a monitored
retrievable storage installation MRS}
under 10 CFR Part 72 unti} expressly
authorized to do so by the Commission.

53 FR 31651

(d) removed {54 FR 14925)

(e) Nuclear power reactor
construction permits

‘—46 FR 47764—‘

(1) Atomic Safety end Licensing
Boards. Atomic Safety and Licensing
Boards shall hear and decide all issues
that come before them, indicating in
their decisions the type of licensing
action, if any, which their decision

@ would authorize. The Boards' decisicns
§ concerning construction permits shal!
not become effective until the
Commission actions outhined
in paragraph (e){2) of this
section have taken place.

r (ii) In reaching their decisions the
Boards should interpret existing
regulations and regulatory policies with

471 FR2286

those regulations and policies of the
Three Mile Island accident. As provided
in paragraph {e)(3) of this section, in

Aprit 30, 1992

due consideration to the implications for

47 FR2286

56 FR 29403

addition to taking generic rulemaking
actions, the Commission will be.
providing case-by-case guidance on
changes in regulatory policies in
conducting its reviews in adjudicatory
proceedings. The Boards shall, in turn,
apply these revised regulations and
policies in cases then pending before
them to the extent that they are
applicable. The Commission expects the
Licensing Boards to pay particular
attention in their decisions to analyzing
the evidence on those safety and
environmental issues arising under
applicable Commission regulations and
policies which the believe
present serious, close duestions and
which the Boards believe may be crucial
to whether a license should become
effective before full appellate review-is
completed. Furthermare, the Boards
should identify any apects of the case
which in their judgment, present issues
on which prompt Commission policy
guidance is called for. The Boards may
request the assistance of the parties in
identifying such policy issues but,
absent specific Commission directives,
such policy issues shall not be the
subject of discovery, examination, or
cross-examination.

e

(2) Commission. Within sixty days of
the service of any Licensing Board
decision that would otherwise authorize
issuance of a construction permit, the
Commission will seek to issue a
decision on any stay motions that are
timely filed. Such motions shall be filed
as provided by 10 CFR 2.788. For the
purpose of this policy, a “stay” motion is
one that seeks to defer the effectiveness
of a Licensing Board decision beyond
the period necessary for the Commission
action described herein. If no stay
papers are filed, the Commission will,
within the same time period {or earlier if
possible}, analyze the record and
construction permit decision below on
its own motion and will seek to issue a
decision on whether a stay is warranted.
{t shall not, however, decide that a stay
is warranted without giving the affected
parties an opportunity to be heard. The
initial decision will be considered
stayed pending the Commission’s
decision. In deciding these stay
questions, the Commission shall employ
the procedures set out in 10 CFR 2.788.

2.764(e)
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(f) Nuclear power reactor operating
licenses—

(1) Atomic Safety and licensing
Boards. Atomic Safety and Licensing
Boards shail bear and decide all issues
that come before them, indicating in
their decisions the type of licensing
action, if any, which their decision
waould authorize. A Board's decision
« authorizing issuance of an operating
X license may not become effective insofar
o as it authorizes vperating at greater than
= 5 percent of rated power until the
# Commission actions outlined below in
paragraph (f}(2) of this section have
taken place. Insofar as it authorizes
operation up to 5 percent. the decisioun is
effective and the Director shall issue the
appropriate license in accordance with
~aragraph (b) of this section.

(i} In reaching their decisions the
Boards should interpret existing
regulations and regulatory policies with
due consideration to the implications for
those regulations and policies of the
Three Mile Island accident. In this
regard it should be understood that as a
result of analyses still under way the
Commission may change its present
regulations and regulatory policies in
important respects and thus compliance
with existing regulations may turn out to
~ no longer warrant approval of a license
- application. As provided in paragraph
g {f){2) of this section. in addition to taking
L generic rulemaking actions. the
2 Commission will be providing case-by-
case guidance on changes in regulatory
policies in conducting its reviews in
adjudicatory proceedings. The Boards
shall, in turn. apply these revised
regulations and policies in cases then
pending before them to the extent that
they are applicable. The Commission
expects the Licensing Boards to pay
particular attention in their decisions to
analyzing the evidence on those safety
and environmental issues arising under
applicable Commission regulations and

‘licies which the Boards believe

ssent serious. close questions and
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which the Boards believe may be crucial
to whether a license should become
effective before full appellate review is
completed. Furthermore. the Boards
should identify any aspe :ts of the case
which in their judgment, present issues
on which prompt Commission policy
guidance is called for. The Boards may
request the assistance of the parties in
identifying such policy issues but,
absent specific Commission directive.
such policy issues shall not be the
subject of discovery. examinetion, or
cross-examination.

46 FR28627

{2) Commission. (i) Reserving the
power to step in at an earlier time. the
Commission will. upon receipt of the
Licensing Board decision authorizing
issuance of an operating license, other
than a decision authorizing only fuel
loading and low power (up to 5 percent
of rated power) testing. review the
matter on its own motion to determine
whether to stay the effectiveness of the
decision. An operating license decision
will be stayed by the Commission.
insofar as it authorizes other than fuel
loading and low power testing, if it
determines that it is in the public
interest to do so, based on a
consideration of the gravity of the
substantive issue, the likelihood that it
has been resolved incorrectly below, the
degree to which correct resolution of the
issue wouid be prejudiced by operation
pending review. and other relevant
public interest factors.

(ii) For operating license decisions
other than thase authorizing only fuel
loading and low power testing
consistent with the target schedule set
forth below. the parties may file brief
comments with the Commission pointing
out matters which. in their view, pertain
to the immediate effectiveness issue. To
be considered. such comments must be
received within 10 days of the Board
decision. However, the Commission may
dispense with comments by so advising
the parties. No extensive stay shall be
issued without giving the affected
parties an opportunity to be heard.

{iii} The Commission intends to issue
a stay decision within 30 days of receipt
of the Licensing Board’s decision. The
Licensing Board's initial decision will be
considered stayed pending the
Commission’s decision insofar as it may
authorize operations other than fuel
loading and low power (up to 5 percent
__of rated power) testing.

46 FRA7764

(iv) In announcing a stay decision. the

«» Commission may allow the proceeding
° to run its ordinary course or give
R instructions as to the future handling of
& the proceeding. Furthermore, the
2 Comnussxon may in a particular case

regulations and policies may no longer
be sufficient to warrant approval of »

2.-37

determine that compliance with existing

2.765

| license application and may alter those
@ regulations and policies.
3 (8) The Commission's effectiveness
o determination is entirely without
“; prejudice to proceedings under § 2.786
w or § 2.788.

-

§2.765 Immediate effectiveness of initial

decision directing issuance or amendment

of icenses under Part 81 of this chapter.

issuance of a license under Part 61 of

this chapter (relating to land disposal of

radioactive waste) or any amendment to

such a license authorizing actions which

may significantly affect the health and

safety of the public, will become

¢ effective only upon order of the

v Commission. The Director of Nuclear

< Materia] Safety and Safeguards may not
issue a license under Part 61 of this
chapm.ormymendmenttomchn
license which may significantly aff
!hehulthmdaﬁetyofdﬂ:epn:,haemul
expressly authorized to do so
Commission.

$7446
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2.770

FINAL DECISION

§ 2770 Finai decision.

{a) The Commission will ordinarily
consider the whole record on review,
but may iimit the issues to te reviewed
to those identified in an order taking

Lreview.

(b The Commission may adopt.
mocify. or set aside the f{indings. con-
clusions and order in the initial deci-

~ sion, and wil! state the basis of i;s

56 FR 29403
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writing and will include:

(1; A statement of findings and con-
clusions, with the basis for them on all
marterial issues cf fact, law or discre-
tior. presented:

(2> A1 facts officially noticed;

-27 F 13

1r

(3; The ruling on each material
issuye: and

AR TLH2202

11

(2) The appropriate ruling. order, or
denial oI relief, with the eifective
ate.

' u.

§2.771 Petition for reconsideration.

ia) A petition for recoansideration of &
fina! dacis:on may ce fiied by a party
withiz ten {10! days after the date of the
decision.

R 249403 .
‘ mn B4R
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(b) Thie petition for reconsideration
shall state specilically the respects in
which the final decision is claimed to
be erroneous. the grounds of the peti-
iion. and the relief sought. Withir, ten
(10> days after 2 petition for recousid-
eration has been filed. any other party
may file an answer in opposition to or
in support of the petition. Bowever,
the staff may fille such an answer
within twelve (12) days after a petition
for reconsideration has been filed.

2 P21 A e

—
= () Neither the filing nor the grant-
« Ing of the petition shall stay the deci-
= sion uruess the Commission orders
Lotherwise.

§2.772 Authority of the Secretary to rule
on procadural matters.

When briefs, motions or other
papers listed herein are submitted to
the Comrmission itself, as opposed to
officers who have been delegated au-
thority to act for the Commission, the
Secretary or the Assistant Secretary
are authorized to:

(a) Prescribe schedules for the filing
of briefs, motions, or other pleadings,

319 FiI2421 9
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where such schedules may differ from
those elsewhere rprescribed in these
rules or where these rules do not pre-
scribe a schedule;

(b) Rule on motions for extensions
of time;

(¢) Reject motions. briefs, pleadings,
and other documents filed with the
Commission later than the time pre-
scribed by the Secretary or tne Assist-
ant Secretary or established by an
order, rule, or regulation of the Com-
mission unless good cause is shown for
the late filing;

{d) Prescribe all procedural arrange-
ments relating to any oral argument
_to be held before the Commission;

39 FR 24219

(e) Extend the time for the Commis-
sion to rule on a petition for review
- under 10 CFR 2.786(b);

(f) Extend the time for the Commis-
sion to grant review on its own motion
under 10 CFR 2.786(a);

(g) Extend time ior Commission
review on its own motion of a Direc-
tor's denial under 10 CFR 2.206(c);

43 FIu 223

r—

1

th) Direct pleadings ircproperly filed
before the Commission to the apprc-
priate adjudicatory board for action;

6 FR 14794

-4
!

(1) Deny a request for hearings,
where the request fails to comply with
the Commission's pleading require-
ments set forth in this part, and fails
to set forth an arguable basis for fur-
ther proceedings;

(§) Refer to the Atomic Safety and
Licensing Board Panel or an Adminis-

tive Law Judge, as appropriate, re-
quests for hearings not falling under
§ 2.104 of this part, where the request-
er is entitled to further proceedings;
and

(k) Take action on minor procedural
|_matters.

T FRAaY802

e

Restricted Communications

§2.780 Ex parte communications.

In any proceeding under this
subpart—

{a) Interested persons oulside ihe
agency may not make or knowingly
cayse 16 0o made tc any Commission
adjudicaiony emplovee. any ex parte

: -ation relevant to the merits of

b C o-1rms;o'~ adjudicatory
empinvees may not requast or entertain
from any interested person outside the
agency or make or knowingiy cause to
be made to anyv interested person
outside the agency. and ex parte
communication relevant to the merts cf
the proceeding.

{c) Any Commission adjudicatory
employee who receives. makes. or

53 FR 10360

4 FR 10360
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KTOWInZiL Cruses 0 he mgdn o
commumaanion Lron :

prcreno'r' In the casc o7 aral
COMMUMCALINS. & Wriller surmary
mus! be served an? slaces in ke nubac
record of the proseeding.

id) Uper recerpt of = commun
knowingiy mage 67 KAoWIRGy UF

.

be made ny ¢ parivin viwation of ¢

section. ‘ho ,mmissIon o cther
adjudica!nrj.' empiovee presiding in 3
prcceeding may. to the exien: constsient
with the interests of iustice and the
poiicy of the underiving stutuies. require
the parly e show cause Wiy its ciaimor
Inlerest in inY proceecing stIud net be
dismussec. demed. & "P"a-"ed ar
otnerwise agverseiy e:’:eczea on account
af the vioiation.

(e} {1} The vrohibiticas of this section
apply—

ti) When z notice of hearing or oiher
comparzbie order is issued o
accordance witih §5 2.104[e. 2.108{e)(2;

2Cz{c). 2.204. 2.205(e). 67 2.7C3: o7

(n ) Whenever the ir:ierested oerson or
Commissicr adjudicatery employee
responsible for the communication has
knov\lecge that a nct.cz of hearing or
other comparabie order will be issued in
accordarce with §§ 2.104(2). 2.:103{e)}{2).

2.2C2(cj. 2.204. 2.205f¢}. or 2.7C2.

r (2} The prohibitions of this sectior

[
<

§ communications relevani ic the me:rits
&‘ of a full or partial initial decision when.
uw in accordance with § 2.786, the time has

cease to appiy 1o «x parte

expirad for Commissicn review of the

L decision.

.

{5} The prohibitions in this secton do
not apply to—

" {1) Recuests for and the provision of
status reports:

{2) Comrmunications specifically
permitted by statute or regulation:

{3) Communications made to or by
Commission adjudicatory emplcyees i
the Office of the Geniera! Counsel

regarding matters pending belore & court
or another agency: end

12) Communicat ns reuariing generic
issues invalving pulblic S“d
or ciner statuiory res nsibilities of the
agencyie.p. rulems gs corgressianal
rearings cn leg-swuo... uageiary
planningj not associated with the
resolution of any proceeding uncer this
subpart pending belors the NRC.

§ 2.781 Segaraticn of ‘unctions.

(a} In any proceedinz under th;s
subpart. anyv NRC cifizer cr e"rp crvee
cngegad in the perisrmzace of any
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‘investigal-ve or litigating function in that
proceeding or in a factuallv related
proceeding mav not parlicipale in or
advise a Commission adindicatorv
employvee abhout the intitial or final
derision on any disputed issue in that
proceeding. excepl—

{1) As witness or counsel in the
preceeding:

(2] Through a written communication
served on all parties and made on the
record of the proceeding: or

{3) Through an oral communication
made both with reasonable prior notice
to all partics and with reasonable
opportunity for all parhes to respond.

(b) The prohibition in paragraph (a) of
this section does not apply to—

{1) Communications to or from any
Commission adjudicatory emplovee
regarding—

(i) The status of a proceeding:

fii}) Matters with regard to which the
communications specifically are
permitted by statute or regulation:

{iii) Agency parlicipation in matters
pending before a court or another
agencvior

{iv) Generic issues involving public
health and safety or other statutory
responsibilities of the agency (e.g..
rulemakings. congressional hearings on
legislation, budgetary planning) not
associated with the resolution of any
proceeding under this subpart pending
before the NRC.

{2) Communications to or from
Commissioners, members of their
personal staffs. Commission
adjudicatory employces in the Office of
the General Counsel, and the Secretary
and employvees of the Office of the
Secretary. regarding—

(i) Initiation or direction of an
investigation or initiation of an
enforcement proceeding:

{ii) Supervision of agency staff to
ensure compliance with the general
policies and procedures of the agency:

(iii} Stafl priorities and schedules or
the allocation of agency resources; or

{iv) General reguintony, scientific. or
engineering principles that are useful for
an understanding of the issues in a
proceeding and are not contested in the
praceeding.

{3) None of the communications
permifted by paragraph (b)(2) (i}-liii) of
this section is 1o be associated by the
Cemmission adjndicatory employvee or
the NRC officer or emplover performing
investigative or litigating functinans with
the resnlution of any proreetding under
this subpart pending befare the NRC

(e} Anv Commission adjudicatory
cemplovee who receives a
communication nrohibited under

PART 2 « RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS - - -

-

paragroph {a) of this section shall ensure
that 1t and any responses to the
communication are placed in the public
record of the proceeding and served on
the parties. In the case of oral
commumeations. a wrillen summary
must be served and placed in the public
record of the proceeding.

{d) (1) The prohibitions in this section
apph—

{i) When a notice of hearing or other
comparable order is issved in
accordance with §§ 2.104{a). 2.105(e}(2}.
2.202{c). 2.204. 2.205(e). or 2.703: or

(ii) Whenever an NRC officer or
emplovee who is or has reasonable
cause to believe he or she will be
enaaged in the performance of an
investigative ar litipating function or a
Commission adiudicatory emplovee has
knowledge that a notice of hearing or
other comparable order will be issued in
accordance with §§ 2.104{a). 2.105{e}(2).
2.202fc). 2.204. 2.205(e). or 2.703.

— (2) The prohibitions of this section

§ will cease 1o apply to the disputed

Q issues pertinent to a full or partial initial
« decision when. in accordance with

o § 2.786. the time has expiied for
"l’__Commission review of the decision.

53 FR 10360

{e} Communications to. from. and
between Commission adjudicatory
emplovees not prohibited by this section
may not serve as a conduit for a
communication that otherwise would be
prohibited by tnis section or for an ex
parte ccmmunication that otherwise
Lwould be prohibited by-§ 2.780.

53 FR 10360 -

() If an initial or final decision is
stated to rest in whole or in part on fact
or opinion obtained as a result of a
communication authorized by this
section. the substance of the
communicatic': must be specified in the
record of the proceeding and every party
must be afforded an opportunity to
controvert the fact or opinion. If the
parties have not had an opportunity to
o controvert the fact or opinion prior to
Y the filing of the decision. a party may
controvert the fact or opinion by filing a
petition {or review of an initial decision.
or a petition for reconsideration of a
final decision that clearly and concisely
sets forth the information or argument
relied on to show the contrary. if
appropriate, a party may be afforded the
opportunity for cross-examination or to
present rebuttal evidence.
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[~§2.786 Review of decisions and actions
of a presiding officer.

{a) Within forty (40) days after the
date of a decision or action by a
presiding officer. or within thirty {30)
days after a petition for review of the
decision or action has been filed under
paragraph (h) of this section, whichever
is greater, the Commission may review
the decision or action on its own motion.
unless the Commission. in its discretion,
extends the time for its review.

(b)(1) Within fifteen (15) days after
service of a full or partial initial decision
by a presiding officer. and within fifteen
(15) days after service of any other
decision or action by a presiding officer
with respect to which a petition for
review is authorized by this part, a party
may file a petition for review with the
Commission on the grounds specified in
paragraph (b)(4) of this section. The
filing of a petition for review is
mandatory for a party to exhaust its
administrative remedies before seeking
judicial review.

(2) A petition for revi.w under this
paragraph must be no longer than ten
(10) pages. and must contain the
following: -

(i} A concise summary of the decision
or action of which review is sought;

(ii) A statement (including record
citation) where the matters of fact or
law raised in the petition for review
were previously raised before the
presiding officer and. if they were not
why they could not have been raised:

(iii} A concise statement why in the
petitioner’'s view the decision or action
is erroneous; and

(iv) A concise statement why
Commission review should be exercised.

(3) Any other party to the proceeding
may. within ter (10) days after service of
a petition for r« view, file an answer
supporting or opposing Commission
review. This answer must be no longer
than ten (10) pages and should concisely
address the matters in paragraph (b)(2)
of this section to the extent appropriate.
The petitioning party shall have no right
to reply. except as permitted by the
Commission.

(4) The petition for review may be
granted in the discretion of the
Commission. giving due weight to the
existence of a substantial question with
respect to the following considerations:

(i) A finding of material fact is clearly
erroneous or in conflict with a finding as
to the same fact in a different
proceeding;

{ii) A necessary legal conclusion is
without governing precedent or is a
departure from or contrary to
established law;

(iii) A substantial and important
question of law, policy or discretion has
been raised:

{iv} The conduct of the proceeding
involved a prejudicial procedural error;
or

April 30, 1992
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(v) Any other consideration which the
Commission may deem to be in the
public interest.

(5) A petition for review will not be
granted to the extent that it relies on
matters that could have been but were
not raised before the presiding officer. A
matter raised sua sponte by a presiding
officer has been raised before the
presiding officer for the purpose of this
section.

{6) A petition for review will not be
granted as to issues raised before the
presiding officer on a pending motion for
reconsideration.

(c} If within thirty (30) days after the
filing of a petition for review the
Commission does not grant the petition,
in whole or in part, the petition shall be
deemed denied. unless the Commission
in its discretion extends the time for its
consideration of the petition and any
answers thereto.

(d} If a petition for review is granted,
the Commission will issue an order
specifying the i1ssues to be reviewed and
designating the parties to the review
proceeding and direct that appropriate
grite}lfs be filed, oral argument be held. or

oth.

(e) Petitions for reconsideration of
Commission decisions granting or
denying review in whole or in part will
not be entertained. A petition for
reconsideration of a Commission
decision after review may be filed
within ten (10} Jays. but is not
necessary for axhaustion of
administrative remedies. However. if a
petition for reconsideration is filed. the
Commission decision is not final unti}
the petition is decided.

{f) Neither the filing nor the granting
of a petition for review will stay the
effect of the de~ision or action of the
presiding office . unless otherwise
ordered by the ¢ ommission.

{g) Certified questions and referred
rulings. A question certified to the
Commission under § 2.718(i} or a ruling
referred under § 2.730(f) must meet one
of the alternative standards in this
subsection to merit Commission review.
A certified question or referred ruling
will be reviewed if it either—

(1) Threatens the party adversely
affected by it with immediate and
serious irreparable impact which. as a
practical matter, could not be alleviated
through a petition for review of the
presiding officer's final decision: or

{2} Affects the basic structure of the
proceeding in a pervasive or unusual
manner.

§ 2.787 [Removed]
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§2.788 Stays of decisions of presiding
officers pending review.

(a) Within ten (10) days after service
of a decision or action of a presiding
officer any party to the proceeding may
file an application for a stay of the
effectiveness of the decision or action
penting filing of and a decision on a
petition for review. This application may
be filed with the Commission or the
presiding officer, but not both at the
same time.

(b) An application for a stay must be
no longer than ten (10) pages. exclusive
of affidavits, and must contain the
following:

(1) A concise summary of the decision
or action which is requested to be
stayed:

(2] A concise statement of the grounds
for stay, with reference to the factors
specified in paragraph (e) of this section:
and

(3) To the extent that an application
for a stay r_.ies on facts subject to
dispute, appropriate references to the
record or affidavits by knowledgeable
persons.

(c) Service of an application for a stay
on the other parties shall be by the same
method, e.g.. telecopier message, mail.
as the method for filing the application
with the Commission or the presiding
officer.

(d) Within ten (10} days after service
of an application for a stay under this
section, any party may file an answer
supporting or opposing the granting of a
stay. This answer must be no longer
than ten (10) pages. exclusive of
affidavits, and should concisely address
the matters in paragraph (b) of this
section to the extent appropriate. No
further replies to answers will be
entertained. Filing of and service of an
answer on the other parties must be »y
the sar~e m:iiiud. e.g.. telecopier
message, mail, as the method for filing
the application for the stay.

{e) In determining whether to grant or
deny an application for a stay. the
Commission or presiding officer will
consider:

(1) Whether the moving party has
made a strong showing that it is likely to
prevail on the merits;

(2) Whether the party will be
irreparably injured unless a stay is
granted;

(3) Whether the granting of a stay
would harm other parties; and

(4) Where the public interest lies.

(f) In extraordinary cases, where
prompt application is made under this
section, the Commission or presiding
officer may grant a temporary stay to
preserve the status quo without waiting
for filing of any answer. The application
may be made orally provided the

application is promptly confirmed by
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telecopier message. Any party applyi
under this paragraph shall make all
reasonable efforts to inform the other
parties of the application, orally if made
“"L orally.

6 FR 29403
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— AVAILABILITY OF OFFICIAL

RECORDS

§ 2.790 Public inspections, exemptions.
requests for withholding.

(a) Subject to the provisions of para-
graphs (b), (d), and (e) of this section,
final NRC records and documenis,'®
including but not limited to correspond-
ence to and from the NRC regarding the
issuance, denial, amendment, transfer, re-
newal, modification, suspension, revoca-
tion, or violation of a license, permii, or
order, or regarding a rule making proceed-
ing subject to this part shall not, in the
absence of a compelling reason for non-
disclosure after a balancing of the inter-
ests of the person or agency urgins
nondisclosure and the public interest in
disclosure, be exempt from disclosure and
will be made available for inspection and
copying in we NRC Public Documens
Room, except for matters that arc.

(1) (i) Specifically authorized under
criteria esta*'~hed by an Executive order
to be kept secret in the interest o7
national defense or forzign policy anu
(ii) are in fact properly classified pursuant
to such Executive order;

(2) Related solely to the internal o=sr
sonnel rules and practices of the Comm:s-
sicn:

by

(3) specifically exemptsd from dis-
closure by statute (other than § U.S.C.
552(»), provided that such statute {3} re-
quires that the martters be withhalé from
the public in such a2 manner as ro leave nc
discretion on the issue. or (ii) establishes
particular criteria for withholding or re-
fers to particular types or matters 2 be
withheld.

(4) Trade secrets and commerciai or
financial wmformation obtained from 2
person and privileged or confidentiai:

(5) Interagency or intraagency memo-
randums or letters which would not bz
availible by law to a party other than an
agency in litigation with th: Commission:

(6) Personnel and medical files and
similar files, . the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(7) Records or information compiied
for law enforcement purposes, but caiy
to the extent that the production of suct
law enforcement records or information.

(i} Could reasonably be expecied 1o
interfere with enforcement procesdings:

{ii} Wouid deprive a person of & right

) 1%Such records and documents dc not
include handwritten notes and drafs.

April 30, 1932
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2.790(a)

10 & fuir trial or an impartial information sought to be withheld is
adjudication: submitted to the Commission by another
{1ii) Could reasanably be expected to person. The application and affidavit
constitule an unwarranted invasion of shall be subrmitted at the time of filing
personal privacy: the information sought to be withheld.
{iv) Could reasonably be expected to The information sought to be withheld
discluse the identity of @ confidential § shall be incorporated. as far as possible,
source. including a State. local. or 2 into a separate paper. The affiant may
forcign agency or authority, or any z dcsignate with appropriate markings
private institution which furnished « information submitted in the affidavit as
informition on a confidential basis. and, « 3 trade secret or confidential or
in the case of a record or information privileged commercial or financial
compijed by & criminal law enforcement information within the meaning of
authority in the course of a criminal § 9.17(a)(4) of this chapter and such
investigation. or by an agency information shall be subject to
conducting a lawful national security disclosure only in accordance with the
intelligence investigation, information provisions of § 9.19 of this chapter.
furnished by a confidential source: ;

(v} Would disclose techniques and
procedures for law enforcement
investigations or prosecutions. or would
disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably Le expected
to risk circumvention of the law:; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual; :

—

(8) Contained in or related to exam-
ination, operating, or condition reports
prepared by, on behalf of, or for the use

-of an agency responsible for the regula-

tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) (1) A person who proposes that a

document or a part be withheld in whole o
w

or part from public disclosure on the
ground that it contains trade secrets or |
privileged or confidential commercial or

-financial information shall submit an ap-

plication for withholding accompanied by
an affidavit which:

(i) Identifies the dc.ument or part
sought to be withheld and the position of
the person making the affidavit, and

fiij Contains a full statement of the
reasons on the basis of which it is
claimed that the information should be
withheld from public disclosure. Such
statement shall address with specificity
the considerations listed in paragraph
(b)(4) of this section. In the case of an
affidavit submitted by a company, the
affidavit shall be executed by an officer
or upper-level management official who
has been specifically delegated the
function of reviewing the information
sought to be withheld and authorized to
apply for its withholding on behalf of
the company. The affidavit shall be
executed by the owner of the
information. even though the

April 30, 1992

=3
2

v

(2) A person who submits commercial
or financial information believed to be
privileged or confidential or a trade secret
shall be on notice that it is the policy of
the Commission tc achieve an effective
balance between legitimate concerns for
protection of competitive positions and
the right of the public to be fully
apprised as to the bases for and effects of
licensing or rule making actions, and that
it is within the discretion of the Commis-
sion to withhold such information from
public disclosure.

(3) The Commission shall determine
whether the information sought to be
withheld from pub .c disclosure pursuant
to this paragraph: (i) is a trade secret or
confidential or privileged commercial or
financial information; and (i) if so,
should be withheld from public disclo-

sure.
(4) In making the determination re-

quired by paragrarh (bX3Xi) of this
section, the Commi-sion will consider:

(i) Whether the information has been
held in confidence by its owner;

(ii) Whether the information is of a
type customarily kLeld in confidence by
its owner and whether there is a rational
basis therefor;

(iii) Whether the information was
transmitted to and received by the Com-
mission in confidence;

(iv) Whether the information is avail-
able in public sources;

(v) Whether public disclosure of the
information sought to be withheld is
likely to cause substantial harm to the
competitive position of the owner of the
information, taking into account the
value of the information to the owner;
the amount of effort or money, if any,
expended by the owner in developing the
information; and the ease or difficulty
with which the information could be

242
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2.790(¢c)
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properly acquired or duplicated by oth-
ers.

(5) If the Commission determines,
pursuant to paragraph (bX4) of this
section, that the record or documen*
contains trade secrets or privileged
confidential commercial or financial 1
formation, the Commission will then de-
termine (i) whether the right of the pub-
lic to be fully apprised as to the bases tor
and effects of the proposed action out-
weighs the demonstrated concern for
protection of a competitive position and
(ii) whether the information should be
withheld from public disclosure pursuant
to this paragraph. If the record or docu-
ment for which withholding is sought is
deemed by the Commission to be irrele-
vant or unnecessary to the performance
of its functions, it shall be returned to the
applicant.

(6) Withholding from public inspec-
tion shall not affect the right, if any, of
persons properly and directly concerned
to inspect the document. The Commis-
sion may require information claimed to
be a trade secret or privileged or confi-
dential commercial or financial informa-
tion to be subject to inspection: (i) under
a protective agreement, by contractor
personnel or government officiais other
than NRC officials; (ii) by the presiding
officer in a proceeding; and (iii) unde
protective order, by parties to a procee
ing, pending a decision of the Commis
sion on the matter of whether the infor-
mation should be made publicly available
or when a decision has been made that
the information should be withheld from
public disclosure. Ir camera sessions of
hearings may be held when the informa-
tion sought to be withheld is produced or
offered in evidence. If the Commission
subsequently determines that the infor-
mation should be disclosed, the informa-
tion and the transcript of such in camera
session will be made publicly available.

(c) If a request for withholding pursu-
ant to paragraph (b) of this section is
denied, the Commission will notify an
applicant for withholding of the denial
with a statement of reasons. The notice
or denial will specify a time, not less than
thirty (30) days after the date of the
notice, when the document will be placed
in the Public Document Room. If, within
the time specified in the notice, the
applicant requests withdrawal of the doc-
ument, the document will not be placed
in the Public Document Room and will
be returned to the applicant: Provided,
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That information submitted in a rule
making proceeding which subsequent-
ly forms the basis for the final rule
will not be withheld from public dis-
closure by the Commission and will :
@ not be returned to the applicant after o § 2'80‘_’ Scope of mkmkmi'h iss
@ denial of any application for withhold- ¢ This subpart governs the priaag
= ing submitted in connection with that - amendment and repeal of regulations
€ information. If a request for withhold- & I _Which participation by interested
S ing pursuant to paragraph (b) of this 9 persons is prescribed under section 553
section is granted, the Co ission L_of Title 5 of the U.S. Code.
will notify the applicant of its determi-
nation to withhold the information
from public disclosure.

Subpart H— Rulemaking

[_§ 2.801 Initiation of rulemaking.

~ Rulemaking may be initiated by the
& Commission at its own instance, on

- ; informati & the recommendation of another
(d) The following info tion shall & agency of the United States, or on the

- [ 2
:fﬂd‘::zed ut,i:: ﬁ?&:’?:; c;;ﬁna.nl g“ petition of any other interested
of §9.17(aX4) of this chapter and shall | P€T°™
subject to disclosure only in accord- L. .
:ce v:'ith the provisions gf §9.19 gf r§2.802 Petition for rulemaking.
this chapter. Q (a) Any interested person may peti-
(1) Correspondence and reports to or 2 tion the Commission to issue, amend
£ from the NRC which contain informa- g ©F rescind any regulation. The petition
« tion or records concerning a licensee’s & Should be addressed to the fecretary,
u , : ¥ U.S. Nuclear Regulatory Commission,
« or applicant’'s physical protection or ¥ . :
® material control and accounting pro- Washington, D.C. 20555: Attention:
gram for special nuclear material not Chief, Docketing and Service Branch.
otherwise designated as Safeguards In-
formation or classified as National Se-
curity Information or Restricted Data.
(2) Information submitted in confi-
dence to the Commission by a foreign
source,

|
@
@

(b} A prospective petitioner may
conguit with the NRC before filing a
petition for rulemaking by writing the
Directot. Freedom of Information and
Publications Serv ces. Office of
Admnsstration. U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Attention: Chief, Regulatory
Publications Branch. A prospective
petitioner may also telephone the
Regulatory Publications Branch on (301}
492-7088 or toli free on (800) 368-5642.

{1} In any consultation prior to the
filing of a petitio~ for rulemaking. the
assistance that may be provided by the
NRC staff is limited to—

(i) Describing the procedure and
process for filing and responding to a
petition for rulemaking:

(ii) Clarifying an existing NRC
regulation and the basis for the
regulation; and

(iii) Assisting the prospective
petitioner to clarify a potential petition
so that the Commission is able to
understand the nature of the issues of
concern to the petitioner.

(2) In any consultation prior to the
filing of a petition for rulemaking, in
providing the assistance permitted in
paragraphn (b)(1) of this section, the NRC
staff will not draft or develop text or
alternative approaches to address
matters in the prospective petition for
Lrulemaking.

[ () The presiding officer, if any, or
= the Commission may, with reference
® to the NRC records and documents
o made available pursuant to this sec-
u tion, issue orders consistent with the
¥ provisions of this section and
L§ 2.740(c).

56 FR 10359
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(c) Each petition filed under this sec-
tion shall:

(1) Set forth a general solution to
the problem or the substance or text
of any proposed regulation or amend-
ment, or specify the regulation which
is to be revoked or amended:

(2) State clearly and ccneisely the
petitioner's grounds for and interest in
the action requested;

(3) Include a statement in support of
the petition which shall set forth the
specific issues involved, the petition-
er's views or arguments with respect to
those issues, relevant technical, scien-
tific or other data involved which is
reasonably available to the petitioner,
and such other pertinent information
as the petitioner deems necessary to
support the action sought. In support
of its petition, petitioner should note
any specific cases of which petitioner
is aware where the current rule is
unduly burdensome, deficient, or
needs to be strengthened.

(d) The petitioner may request the
Commission to suspend all or any part
of any licensing proceeding to which
the petitioner is a party pending dispo-
|_sition of the petition for rulemaking.

[~ (e) If it is determined that the peti-
tion includes the information required
by paragraph (c¢) of this section and is
complete, the Director, Division of
Freedom of Information and Publice-
tions Services, or designee, will assign
a docket number to the petition, will

53 FR 52993

cause the petition to be formally dock-
eted. and will deposit a copy of the
docketed petition in the Commission’s
Public Document Room. Public ¢om-
ment may be requested by putlication
of a notice of the docketing of the pe-
tition in the FEDERAL RE~'_ .ER, Or, in
appropriate cases, may be invited for
the first time upon publication in the
FeDdeRAL REGISTER Of a proposed rule
develuped in response to the petition.
Publication will be limited by the re-
quirements of section 181 of the
Atomic Energy Act of 1954, as amend-
ed, and may be limited by order of the

Commission.
| n
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(f) If it is determined by the Execu-
tive Director for Operations that the
petitior: does not include the informa-
tion required by paragraph (c¢) of this
section and is incomplete, the petition-
e€r will be notified of that determina-
tion and the respects in which the pe-
tition is deficient and will be accorded
g an opportunity teo submit additional
® data. Ordinarily this determination
: will be made within 30 days from the
i date of receipt of the petition by the
3 Qffice of the Secretary of the Com-
mission. If the petitioner does not
submit additional data to correct the
deficiency within 90 days from the
date of notification to the petitioner
that the petition is incomplete, the pe-
tition may be returned to the petition-
er without prejudice to the right of
the petitioner to file a new petition.

panee

3> (g) The Director, Division of Freedom
of Information and Publications
Services, Office of Administration, will
D emmary of pettions fo Palemakin
summary of petitions for ing
before the Commission, including the
o status of each petition. A copy of the

' report will be available for public
inspection and copying for a fee in the
Commission’s Public Document Room,
2120 L Street, NW., Washington, DC.

R 44894
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§2.803 Determination of petition.

No hearing will be held on the peti-
tion unless the Commission deems it
advisable. If the Commission deter-
mines that sufficient reason exists, it
will publish a notice of proposed rule-
making. In any other case, it will deny
the petition and will notify the peti-
tioner with a simple statement of the
grounds of denial.

§ 2.804 Notice of proposed rulemaking.

(a) Except as provided by paragraph
(d) of this section, when the Commis-
sion proposes to adopt, amend, or
repeal a regulation, it will cause to be
published in the FEDERAL REGISTER a
notice of proposed rulemaking, unless
all persons subject to the notice are
named and either are personally
served or otherwise have actual notice
in accordance with law.

(b) The notice will include:

(1) Either the terms or substance of
the proposed rule, or a specification of
the subjects and issues involved;

(2) The manner and time within
which interested members of the
public may comment, and a statement
that copies of comments may be exam-
ined in the Public Document Room;

(3) The authority under which the
regulation is proposed;

(4) The time, place, and nature of the
public hearing, if any;

(5) If a hearing is to be held, designa-
tion of the presiding officer and any
special directions or the conduct of the
hearing; and

(6) Such explanatory statement as the
Commission may consider appropriate.

(c) The publication or service of no-
tice will be made not less than fifteen
(15) days prior to the time fixed for
hearing, if any, uniess the Commission for
good cause stated in the notice provides
otherwise,

2-44
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r |d) The notice and comment
provisicns conlained in paragraphs (3}
{b). and {c) of this section will rot be
required to be applied—

(1) To interpretative rules. general
statements of policy. or rules of agency
organization, procedure. or practice; or

(2) When the Commission for good
cause finds that notice and public
comment are impracticable.
unnecessary. or contrary to the public
interest. and are not required by statute.
This finding, and the reasons therefor.
will be incorporated into any rule issued
without notice and comment for good
cause.

{e) The Commission shall provide for
a 30-day post-promulgatior comment
period for—

{1) Any rule adopted without notice
and comment under the good cause
exception on paragraph (d){2] of this

50 FA 13008

section where the basis is that notice
and comment is “impracticable™ or
“contrary to the public interest.”

{2) Any interpretative rule, or general
statement of policy adopted without
notice and comment under paragraph
(d)(1) of this section, except for those
cases for which the Commission finds
that such procedures would serve no
public interest. or would be so
burdensome as to outweigh any
foreseeable gain.

{f) For any post-promulgation
comments received under paragraph (e)
of this section. the Commission shall
publish a statement in the Federal
Register containing an evaluation of the
significant comr+:cnts and any revisicns
of the rule or poiicy statement made as a
result of the comments and their
evaluation.

§2.805 Participation by interested
persons.

{a) In all rulemaking proceedings
conducted under the provisions of

§ 2.804(a). the Commission will afford
interested persons an opportunity to
participate through the submission of
statements, information. opinions, and
arguments in the manner stated in the
notice. The Commission may grant
additional reasonable opportunity for
the submission of comments.




~
~
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39 FR 24219

2.805(b)

(b) The Commission may hold in-
formal hearings at which interested per-
sons may be heard, adopting procedures
which in its judgment will best serve the
purpose of the hearing.

§ 2.806 Commission action.

The Commission will incorporate in
the notice of adoption of a regulation a
concise general statement of its basis and
purpose, and will cause the notice and
regulation to be published in the FED-

« ERAL REGISTER or served upon af-
L fected persons.

§ 2.807 Effective date.

The notice of adoption of a regulation
will specify the effective date. Publication
or service of the notice and regulation,
other than one gran ‘ng or recognizing
exemptions or relieving from restrictions,
will be made not less than thirty (30)
days prior to the effective date unless the
Commission directs otherwise on good
cause found and published in the notice
of rule making.

r-§ 2.808 Authority of the Secretary to

Rule on Procedural Matters.

When bi.efs, motions or otaer papers
listed herein are submitted to the Com-
mission itself, as opposed to officers who
have been delegated authority to act for
the Commission, the Secretary or the
Assistant Secretary are authorized to:

(a) Prescribe schedules for the filing
of statements, information, briefs, mo-
tions, responses or other pleadings, wheze
such schedules may differ from those
eisewhere prescribed in these rules or
where these rules do not prescribe a
schedule.

(b) Rule on motions for extensions of &
time;

(c) Reject motions, briefs, pleadings,
and other documents filed with the Com-
mission later than the time prescribed by
the Secretary or the Assistant Secretary
or established by an order, rule, or
regulation of the Commission unless good
cause is shown for the late filing; and

(d) Prescribe all procedural arrange-
ments relating to any oral argument to be
held before the Commission.

FR 22358
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§2.809 Participation by the Advisory
Committee on Reactor Safeguards.

{e) In its advisory capacity to the
Commission, the ACRS may recommend
that the Commission initiate rulemaking
in a particular area. The Commission
will respond to such rulemaking
recommendation in writing within 90
days, noting its intent to implement,
study, or defer action on the
recommendation. In the event the
Commission decides not to accept or
decides to defer action on the
recommendation, it will give its reasons
for doing so. Both the ACRS
recommendation and the Commission’s
response will be placed in the NRC
Public Document Room following
transmittal of the Commission’s
response to the ACRS.

(b) When a rule involving nuclear
safety matters within the purview of the
ACRS is under development by the NRC
Staff, the Staff will ensure that the
ACRS is given an opportunity to provide
advice at appropriate stages and to
identify issues to be considered during

41 FR 53328
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§ 2.902 Definitions.

As used in this subpart:

(a) “Government agency” means any
executive department, commission, inde-
pendent establishment, corporation,
wholly or partly owned by the United
States of America, which is an instrumen-
tality of the United States, or any board,
bureau, division, service, office, officer,
authority, administration, or other estab-
lishment in the executive branch of the
Government.

(b) “Interested party’” means a party
having an interest in the issue or issues to
which particular Restricted Data or Na-
tional Security Information is relevant.
Normally the interest of a party in an
issue may be determined by examination
of the notice o. hearing, the answers and
replies.

(c) The phrase “introduced into a
proceeding™ refers to the introduction or
incorporation of testimony or documen-
tary matter into any part of the official

rulemaking bearings. record of a proceeding subject to this
part.
L
J: @ "Nh;ﬁoml Secgz.tyh;h.fmndon‘
tion that been
Subpart I-Special Procedures Applicable 3 ml orma
to Adjudicatory Proceedings Involving o mﬁed pursuant to Executive Order

Restricted Data and/or National
Security Information

§2.900 purpose.

This subpart is issued pursuant to
section 181 of the Atomic Energy Act of
1754, as amended and section 201 of the
Energy Reorganization Act of 1974, as

Security Information to unauthorized
persons, with minimum impairment of
procedural rights. -
§ 2.901 Scope.

This subpart applies to all proceedings
subject to subpart G.

2-45
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(e) “Party,” in the case of proceedings
subject to this subpart includes a person
admitted as a party pursuant to § 2.714
or in interested State admitted pursuant

N amended, to provide such procedures in & to § 2.715(c).

.n proceedings subject to this part as will & g § 2.903 Protection of restricted data and
T effectively safeguard and prevent disclo- u:
¢ sure of Restricted Data and National .“-'

nationc. security information.

Nothing in this subpart shall relieve
any person from safeguarding Restricted
Data or National Security Information in
accordance with the applicable provisions
of laws of the United States and rules,

August 31, 1994 (reset)
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regulations or orders of any Government

Agency.

§ 2.904 Classification assistance.

On request of any party to a proceed-
ing or of the presiding officer, the Com-
mission will designate a representative to
advise and assist the presiding officer and
the parties with respect to security class-
ification of information and thc safe-
guards to be observed.

§ 2.905 Access to restricted data and
national security information for par-
ties; security clearances.

(a) Access to restricted data and na-
tional security information introduced
into proceedings. Except as provided in
paragraph (h) of this section, restricted
data or national security information
introduced into a proceeding subject to
this part will be made available to any
interested party having the required secu-
rity clearance; to counsel for an inter-
ested party provided the counsel has the
required security clearance; and to such
additional persons having the required
ecurity clearance as the Corrmission or
the presiding officer determined are

needed by such party for adequate pre-

(c) The Commission will consider re-
quests for appropriate security clearances
in reasonable numbers pursuant to this
section. A reasonable charge will be made
by the Commission for costs of security
clearance pursuant to this section.

(d) The presiding officer may certify
to the Commission for its consideration
and determination any questions relating
to access to Restricted Data or National
Security Information arising under this
section. Any party affected by a deter-
mination or order of the presiding officer
under this section may appeal forthwith
to the Commission from the determina-

‘tion or order. The filing by the staff of an
appeal from an order of a presiding
officer granting access to Restricted Data
or National Security Information shall
stay the order pending determination of
the appeal by the Commission.

(e) Application granting access to re-
stricted data or national security informa-
tion. (1) An application under this sec-
tion for orders granting access to
restricted data or national security infor-
mation not received from another Gov-
ernment agency will normally be acted

upon by the presiding officer, or if a

2.907(d)

PART 2 ¢« RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ...

(h) Refusal to grant access to re-
stricted data or national security informa-
tion. (1) The Commission will not grant
access to restricted data or national secur-
ity information unless it determines that
the granting of access will not be inimical
to the common defense and security.
(2) Access to Restricted Data or National
Security Information which has been
received by the Commission from another
Government agency will not be granted
by the Commission if the originating
agency determines in writing that access
should not be granted. The Commission
will consult the originating agency prior
to granting access to such data or infor-
mation received from another Govern-
ment agency.

§ 2.906 Obligation of parties to avoid
introduction of restricted data or ma-
tional security information.

It is the obligation of all parties in a
proceeding subject to this part to avoid,
where practicable, the int.oduction of
Restricted Data or National Security In-
formation into the proceeding. This obli-
gation rests on each party whether or not
all other parties have the required secur-
ity clearance.

§paration or rrssentation of his case. & Proceeding is not b.efore a presiding .Of-g § 2.907 Notice of intent to introduce
3 Where the intz:est of such _arty will notgﬁce": by the f:°mnf’5ﬁ°" (2) An 3PPhF3' : restricted data or natiomal security
& be prejudiced, the Commission or presid- & tion under this section for orders granting §  information.

< ing officer may postpone action upon an g access to restricted data or national secur- 3 (5) [f, at the time of publication of a

S application for access under this subpara-
graph until after a notice of hearing,
answers, and replies have been filed.

{b) Access to Restricted Data or Na-
tional Security Information not intro-
duced into proceedings. (1) On applica-
tion showing that access to Restricted
Data or National Security Information
may be required for the preparation of a
party’s case, and except as r-ovided in
paragraph (h) of this section, the Com-
mission or the presiding officer will issue
an order granting access to such Re-
stricted Data or National Security Infor-
mation to the party upcen his obtaining
the required security clearance, to coun-
sel for the party upon their obtaining the
required security clearance, and to such
other individuals as may be needed by the
party for the preparation and presenta-
tion of his case upon their obtaining the
required clearance.

(2) Where the interest of the party
applying for access will not be prejudiced,
the Commission or the presiding officer
may postpone action on an application
pursuant to this paragraph until after a
notice of hearing, answers and replies
have been filed.

April 30, 1992

ity information where the information
has been received by the Commission
from another Government agency will be
acted upon by the Commission.

(f) To the extent practicable, an appli-
cation for an order granting access under
this section shall describe the subjects of
Restricted Data or National Security In-
formation to which access is desired and
the level of classification (confidential,
secret or other) of the information; the
reasons why access to the information is
requested; the names of individuals for
whom clearances are requested; and the
reasons why security clearances are being
requested for those individuals.

(g) On the conclusion of a proceeding,
the Commission will terminate all orders
issued in the proceeding for access to
Restricted Data or National Security In-
formation and all security clearances
granted pursuant to them; and may issue
such orders requiring the disposal of
classified matter received pursuant to
them or requiring the observance of other
procedures to safeguard such classified
matter as it deems necessary to protect
Restricted Data or National Security in-

formation.

246

notice of hearing, it appears to the staff
that it will be impracticable for it to
avoid the introduction of Restricted Data
or National Security Information into the
proceeding, it will file a notice of intent
to introduce Restricted Da*a or National
Security Information.

(b) If, at the time of filing of an
answer to the notice of hearing it appears
to the party filing that it will be impracti-
cable for the party to avoid the introduc-
tion of Restricted Data or National Secur-
ity Information into the proceeding, the
party shall state in the answer 2 notice of
intent to introduce Restricted Data or
National Security Information into the
proceeding.

(c) If, at any later stage of a proceed-
ing, it appears to any party that it will be
impracticable to avoid the introduction
of Restricted Data or National Security
Information into the proceeding, the
party shall give to the other parties
prompt written notice of intent to intro-
duce Restricted Data or National Security
Information into the proceeding.

(d) Restricted Data or National Secur-
ity Information shall not be introduced
into a proceeding after publication of a
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notice of hearing uniess a notice of intent

has been filed in accordance with

§ 2.908, except as permitted in the dis-

cretion of the presiding officer when it is

clear that no party or the public interest |
will be prejudiced.

§ 2.908 Contents of notice of intent to
introduce restricted data or other na-
tional security information.

(a) A party who intends to introduce
Restricted Data or other National Secu-
rity Information shall file a notice of
intent with the Secretary. The notice
shall be unclassified and, to the extent
consistent with classification require-
ments, shall include the following:

(1) The subject matter of the Re-
stricted Data or other National Security
Information which it is anticipated will
be involved;

(2) The highest level of classification
of the information (confidential, secret,
or other);

(3) The stage of the proceeding at
which he anticipates a need to introduce
the information; and

(4) The relevance and materiality of
the information to the issues on the

‘§ 2.910 Unclassified statements re-
quired.

(a) Whenever Restricted Data or other
National Security Information is intro-
duced into a proceeding, the party offer-
ing it shall submit to the presiding officer
and to all parties to the proceeding an
unclassified statement setting forth the
information in the classified matter as
accurately and completely as possible.

(b) In accordance with such proce-
dures as may be agreed upon by the
parties or prescribed by the presiding
officer, and after notice to all parties and
opportunity to be heard thereon, the
presiding officer shall determine whether

the unclassified statement or any portion }
of it, together with any appropriate modi- a
fications suggested by any party, may be v
substituted for the classified matter or &
any portion of it without prejudice to the &
interest of any party or to the public [
interest.

(c) If the presiding officer determines
that the unclassifi.d statement, together
with such unclassified modifications as he
finds are necessary or appropriate to
protect the interest of other parties and
the public interest, adequately sets forth

proceeding.

(b) In the discretion of the presidingginfomation in the classified matter which
officer, such notice, when required by;gis relevant and material to the issues in

§ 2.907(c), may be given orally on theEthe proceeding, he “-hall direct that the
~classified matter be excluded from the

record.
§ 2.909 Rearrangement or suspension of
proceedings.

In any proceeding subject to this part
where a party gives a notice of intent to
introduce Restricted Data or other Na-
tional Security Information, and the pre-
siding officer determines that any other
interested party does not have required
security clearances, the presiding officer
may in his discretion:

(a) Rearrange the normal order of the
proceeding in a manner which gives such
interested parties an opportunity to ob-
tain required security clearances with
minimum delay in the conduct of the
proceeding.

(b) Suspend the proceeding or any
portion of it until all interested parties
have had opportunity to obtain required
security clearances. No proceeding shall
be suspended for such reasons for more
than 100 days except with the consent of
all parties or on a determination by the
presiding officer that further suspension
of the proceeding would not be contrary
to the public interest.

(c) Take such other action as he deter-
mines to be in the best interest of all
parties and the public.

record of the proceeding. His determina-
tion will be considered by the Commis-
sion as a part of the decision in the event
of review.

(d) If the presiding officer determines
that an unclassified statement does not
adequately present 'he information con-
tained in the class:;ied mrtter which is
relevant and material to the issues in the
proceeding, he shall include his reasons in
his determination. This determination
shall be included as part of the record and
will be considered by the Commission in g
the event of rev;qgv of the determination. §

(e) The presiding officer may post-o
pone all or part of the procedures 5tab-‘§
lished in this section until the reception
of all other evidence has been completed.
Service of the unclassified statement re-
quired in paragraph (a) of this section
shall not be postponed if any party does
not have access to Restricted Data or
other National Security Information.

§ 2.911 Admissibility of restricted data
or other national security information.
A presiding officer shall not receive ]
any Restricted Data or other National
Security Information in evidence unless:
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(a) The relevance and materiality of
the Restricted Data or other National
Security Information to the issues in the
preceeding, and its competence, are
clearly established; and

(b) The exclusion of the Restricted
Data or other National Security Informa-
tion would prejudice the interests of a
party or the public interest.

§ 2.912 Weight to be attached to classi-
fied evidence.

In considering the weight and effect of
any Restricted Data or other National
Security Information received in evidence
to which an interested party has not had
opportunity to receive access, the presid-
ing officer and the Commission shall give
to such evidence such weight as is appro-
priate under the circumstances, taking
into consideration any lack of opportu-
nity to rebut or impeach the evidence.

§ 2.913 Review of Restricted data or
other National Security Information
received in evidence.

At the close of the reception of
evidence, the presiding officer shall re-
view the record and shall direct that any
Restricted Data or other National Secu-
rity [nformation be expunged from the
record where such expunction would not
prejudice the interests of a party or the
public interest. Such directions by the
presiding officer will be considered by the
Commission in the event of review of the
determinations of the presiding officer.

§ 2.914 [Deleted 40 FR 44124.1
Subpart J—~Procedures Applicable to

Licenses for the Receipt of Hi,, -uevel
Radioactive Waste at a Geologic
Repository

§2.1000 Scope of subpert.

The rules in this subpart govern the
procedure for applications for a license
to receive and possess high-level
radioactive waste at a geologic
repository operations area noticed
pursuant to § 2.101(f)(8) or § 2.105(a)(5)
of this part. The proceaures in this
subpart take precedence over the 10
CFR part 2, subpart G, rules of general
applicability, except for the following
provisions: §§ 2.702, 2.703, 2.704, 2.707,
2.709. 2.711, 2.713, 2.715, 2.715a, 2.717,
2.718. 2.720, 2.721, 2.722, 2.732. 2.733,
2.734, 2.742, 2.743, 2.750, 2.751, 2.753,

'2.754. 2.755, 2.756, 2.757, 2.758, 2.759,

2.760. 2.761, 2.763. 2.770. 2.771. 2.772,
2.780, 2.781, 2.786, 2.788, and 2.790.
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r—§ 2.1001 Definitions.

“ASCII File” means a computerized
text file confcrming to the American
Standard Code for Information
Interchange which represent characters
and symbols.

“Bibliographic header” means the
minimum series of descriptive fields that
a potentiai party. interested
governmental participant, or party must
submit with a document or other
material. The bibliographic header fields
are a subset of the fields in the full
header.

“Circuiated draft” means a nonfinal
document circulated for supervisory
concurrence or signature in which the
original author or others in the
concurrence process have non-
concurred. A “circulated draft’” meeting
the above criterion includes a draft of a
document that eventually becomes a
final document. and a draftof a
document that does not become a final
ducument due to either a decision not to
finalize the document or the passage of
a szbstantial period of tine in which no
acuon has been taken on the document.

“Document” means any written,
printed, recorded. magnetic. graphic
malter, or other documentary material.
regas-cless of ferm or characteristic.

“Dccumentary material” means any
naterial or other information that is
relevant to. or likely to lead to the
disco~ery of infermation that is relevant
to. the licensing of the likely candidate
site for a geologic repository. The scope
of documeatary material shall be guided
by the topical guidelines in the
applicable NRC Regulatory Guide.

*“DOE" means the U.S. Department of
Energy or its duly authorized
representatives.

“Full header” reans the series of
descriptive field: and subject terms
given to a docum.~nt or other material.

“Image" means a visual likeness of a
document, presented on a paper copy.
microform. or a bit-map on optical or
magnetic media.

“Interested governmental participant™
means any person admitted under
§ 2.715(c) of this part to the proceeding
on an application for & license to receive
and possess high-level radioactive
waste at a geologic repository
operations area pursuant to Part 6C of
this chapter.

“LSS Adrministrator” means the
rerson within the U.S. Nuclear
Regulatory Comimission respons:bie for
admiristration, management. anc
operation cf the Licensing Suppo::
Sysiem. The LSS Administrator shali nz:
be in any orgarizational un:t that e:ther
represents the U.S. Nuclear Regulatory
Commission staff as a party to the high-
level waste licensing proceeding or is a
car: of the management =~ .~ . :porting
ic :he Director of the Office of Nuclear
Materizl Safety and Safeguards. For
surposes of ttus subpart the
organizational unit within the NRC
seiacted to be the LSS Administrator
shall not be considered to be a party to
tnz grocezding.
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“Marginalia” means handwritten,
printed. or other types of notations
added to a document excluding
underlining and highlighting.

“NRC" means the U.S. Nuclear
Regulatory Commission or its duly
authorized representatives.

— 54 FR 14925 —

Poarty for the purpose of this subpart
means the DOE, the NRC staff, the host
State and any affected Indian Tribe in
accordance with § 60.63(a} of this
chapter. and a person admitted under
§ 2.1014 of this subpart to the proceeding
cn an application for a license o receive
and possess high-level radioactive
waste at a geologic repository
operalions area pursuant to part 60 of
this chapter: provided thst a host State
or aficcted Indian Tribe shall file a list
of contentions in accordance with the
provisions of §§ 2.1014{a){2) (ii) and (iii)
_of this subpart.

o
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“Personal record” means a document
in the possession of an individual
associated with a party. interested
governmental participant, or potential
party that was not required to be
creatad or retained by the party.
interested govemnmental participant, or
potential party, and can be retained or
discarded at the possessor's sole
discretion, or documents of a personal
nature that are not associated with any
business of the party, interested
governmental par .icipant, or potential
party.
~ Potential party means any person
who. during the neriod before the
issuance cf the first pre-hearing
confcrence order under § 2.1021{d) of
this sul:part, is granted access to the
Licensing Suppus* System and who
consernts to com, y with the regulations
set forth in subp. ] of this part.
including the auti:ority of the Pre-
Lljcense Application Presiding Officer
r
"]

&
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designated pursuant to § 2.1010 of this
subpart.

“Pre-license application phase” means
the time period before the license
application to receive and possess high-
level radioactive waste at a geologic
repository operations area is docketed

Lunder section 2.101(f)(3) of this part.

—

Fre-License Appiication Presiding
~ (cer meuns one or more members of
tre Commission, or an atomic safety and
i.censing board, or 8 named officer who
kas been delegated final authority in the
pre-license application phase with
junsdiction specified at the time of

designation.

r— G EN7/A8

“Preliminary draft” means any
ronfinal document that is nota
circulated draft.

54FR14925

Presidirg Crficer meuns une or more
members of the Commission. or an
atoniic safety and licensing bcard. or a
named officer who has been delegated
final authority in the matter, designated
in the aotice of hearing to preside.
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[~ “Searchable full text” means the

electronic indexed entry of a document
in ASCII into the Licensing Support
System that allows the identification of
specific words or groups of wa=A«
within a text file.

§ 21002 High-ieve! waste Licensing
Support System.

{a) The Licensing Support System is
an electronic information management
system containing the documentary
material of the DOE and its contractors,
and the documentary material of all
other parties, interested governmental
participants and potential parties and
their contractors. Access to the
Licensing Support System by the parties,
interested governmental participants,
and potential parties provides the
document discovery in the proceeding.
The Licensing Support System provides
for the electronic transmission of filings
by the partie- during the high-leve!
waste proceeding. and orders and
decisions of the Commission and
Commission adjudicatory boards related
to the proceeding.

{b) The Licensing Support System
shall include documentary material not
privileged under § 2.1006 or excluded
under § 2.1005 of this subpart.

{c} The participation of the host State
in the Licensing Support System during
the pre-license application phase shall
not have any affect on the State's
exercise of its disapproval rights under
section 116(b}(2) of the Nuclear Waste
Policy Act. as amended. 42 U.S.C.
101386(b}(2).

(d) This subpart shall not affect any
independent right of a potential party.
interested governmental participant or
party to receive information.

§2.1003 Submission of material to the
LSS,

54 FR 14925

(a) Subject to the exclusions in
§ 2.1005 of this subpart and paragraphs
{c) and (d) of this section, each potential
party, interested governmental
participant or party, with the exception
of the DOE and the NRC, shall submit to
the LSS Administrator—

1) Subject to paragraph (a)(3) of this
section, an ASCII file, an image, and a
bibliographic header. reasonably
contemporaneous with its creation or
acquisition. for all documentary material
(including circulated drafts but
excluding preliminary drafts) generated
by. or at the direction of, or acquired by,
a potential party, interested
governmental participant. or party after
the date on which such potential party,
interested governmental participant or
party is giver access to the Licensing
Support System.

{2) An image, a bibliographic header,
and, if available. an ASCII file. no later
than six months before the license
application is submitted under § 60.22 of
this chapter, for all documentary
material (including circulated drafts but
excluding preliminary drafts). generated
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by. or at the directioa of, or acquired by,
a potential party. interested
governmental participant, or party, on or
before the date on which such potential
party, interested governmental
participant. or party was given access to
the Licensing Support Systam.

(3) An image and bibliographic header
for documentary material included
under paragraphs {a)(1) of this section
that were acquired from a person that is
not a potential party. party, or interested
governmentai participant.

{b) Subjert to the exclusions in
§ 2.1005 of this subpsr'. and subject to
paragraphs {c) and (d) of this section,
the DOE and the NRC shal! submit to
the LSS Administrator—

{1) An ASCHI file, an image, and a
bibliographic header. reasonably
contemporaneous with its crention or
acquisitior. for al! documentary material
{inciuding circulated drsfts but
excluding preliminary ‘rans) generated
by. or at the direction of. or acquired by.
the DOE ur the NRC after the dat2 on
which the Licensing Support System is
available for access. .

{2) An ASCII file, an image. aud a
bibliographic header oo later than six
months before the license applicadon is
submitted under § 60.22 of this chapter
for all documentary materiai (including
circulated drafts but excluding
preliminary drafts) generated by, or at
the direction of, or aoquired by, the DOE
or the NRC on or befare the date oa
which the Licensing Support System is
available for access.

{c)(1) Each potential party. interested
governmental participant, or party shall
submit. subject to the claims of privilege
in § 2.1008. an image and a bibliographic
header. in a time (rame to be established
by the access under
§ 2.1011(d}(10) of this suiwart, for all
graphic oriented aocumentary material.
Graphic-oriented documentary material
includes, raw data, computer runs.
computer programs and codes, field
notes, laboratory notes. maps, diagrams
and photographs which have been
printed, scripted, band written or
otherwise displayed in any hard copy
form and which, while capable of being
captured in electronic image by a digital
scanning device, may be captured and
submitted to the LSS Administrator in
any form of image. Text embedded
within these docunients need not be
separately entered in searchable full
text. Such graphic-oriented documents
may include: Calibration procedures,
logs. guidelines, data and discrepancies;
Gauge, meter and computer settings;
Probs locations: Logging intervals and
rates; Data logs in whatever form
captured; Text data sheets; Equations
and sampling rates; Sensor data and
procedures; Data Descriptions: Field and
laboratory notebooks: Analog computer,
meter or other device print-outs; Digital
computer print-outs: Photographs:
Graphs, plots, strip charts, sketches;
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Descriptive material related to the
information above.

{2) Each potential party, interested
governmental participant, or party, in a
time frame to be established by the
access protocols under § 2.1011{d¥10) of
this subpart. shall submit, subject to the
claims of privilege in § 2.1006, only a
bibliographic header for each item of
documentary material that is not
suitable for entry into the Licensing
Support System in image or searchable
full text. The header shall include ali
required fieids and shall sufficiently
describe the information and references
to reiated information and access
protocols. Whenever any documentary
material is runsferred to some other
media, & new header shall be supplied.
Any documentary material for which a
header only has been supplied to the
system shall be made availabie to any
otber party, potential party or interested
governmental par.jcipant through the
access protocols determined by the LSS
Administrator under § 2.1011({d}{10) ar
thr:i)ugg entry upon land for inspection
and other purposes pursuant to § 21020,
¢ (3) Whenever d e material

escribed in paragraphs [c}(1) or (c}{2)
of this section has been collected or
used in conjunction with other such
information to analyze, critique, support
or justify any particular technical or
scientific conclusion, or relates to other
documentary mater 3l as part of the
same scope of technical work or
investigation, then an appropriate
bibliographic header shall be sobmirted
for a table of contents describing that
package of information. and
documentary material contained within
that package shall be named and
identified.

1d) Each potentia’ party. interested
governmental part: .pent, or party shall
submit = bibliographic header for each
documentary material—

(1) For which a claim of priviiege is
asserted: or

(2) Which constitutes confidential
financial or commercial information: or

{3) Which constitutes safeguards
information under. § 73.21 of this
Chapter.

(e} In addition 1o the submission of
documentary material under paragraphs
{a) and (b) of this section, potential
parties. interested governmental

participants, or parties may request that
another potential party's. interested
governmental participant’s, party’s, or
third party's documentary material be
entered into the Licensing Support
System in searchable full text if they or
the other potential party, interested
governmental participant, or party
intend to rely on such documentary
material during the licensing proceeding.

{f) Submission of ASCII files, images.
and bibliographic headers shall be in
accordance with established criteria.

(g) Basic licensing documents
generated by DOE. such as the Site
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Characterization Plan, the
Environmental Impact Statement, and
the license application. or by NRC such
as the Site Characterization Analysis,
and the Safety Evaluation Report, shal
be submitted to the LSS Administrator
by the respective agency that generated
the document.

(h)(1) Docketing of the application for
a license 1o receive and possess high-
level radioactive waste at a geologic
repository operations area shall not be
permitted under Subpart | of this part
unless the LSS Administrator has
certified, at least aix months in advance
of the submission of the license
application, that the DOE hes
substantially complied with its
obligations uader this section.

{2){i) The LSS Administrator shal}
evaluate the extent of the DOE's
compliance with the provisions of this
section at six month intervels beginning
six mounths aefter his or her appointment
under § 2.1011 of this subpant.

(ii) The LSS Administrator shall issue
a written report of his or her evaluation
of DOE compliance under paragraph
{h})(1) of this section. The report shall
include recommendations to the DOE on
any actions necessary to achieve
substantial compliance pursuant to
Lparagraph {b)(1) of this section.

{12, The LSS administrator shall
circulate each evaluation prepared
pursuant to paragraph (h}{2)(i) of this
section, anrd the written report prepared
pursuant to paragraph (h)(2)(iij of this
secuon, tc potential parties to the high
level waste proceeding. Potential parties
may subm:ii comments on or objections
to the evaluations prepared pursuant to
peregraph (h)(2)(i) of this section or the
report prepared pursuant to paragraph
(h)(2)(ii) of this section. to the LSS
Administrator witiin 30 days of
issuance of the evaluation or report.
Comments or objections not filed within
_thh time period are waived.

54 FR 14925
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(3)(i) In the event that the LSS
Administrator does not certify
substantia! compliance under paragraph
{h)(1) of this section, the proceeding on
the application for e ficense to receive
and possess high-level radioactive
waste at a geologic repository
operations area shall be governed by
Subpart G of this part.

(ii) If, subsequent to the submission of
such application under Subpart G of this
part, the LSS Administrator issues the
certification described in paragraph
(h)X1) of this sectior.. the Commission
may, upon request by any party or
interested governmental participant to
the proceeding, specify the extent o
which the provisions of Subpart | ¢f this
part may be used in the proceeding.

54 FR 14925
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2.1004

§ 21004 Amendments and additions.

(a) Within sixty days after a
document has been entered into the
Licensing Support System by the LSS
Administrator during the pre-license
application phase, and within five days
after a document has been entered into
the Licensing Support System by the LSS
Administrator after the license
application has been docketed, the
submitter shall make reasonable efforts
to verify that the document has been
entered correcty, and shall notify the
LSS Adminisuaior of any errors in
entry.

(b) After the time period specified for
verification in paragraph {a) of this
section has expired, a submitter who
desires to amend an incorrect document
shall—

{1} Submit the corrected version to the
LSS Administrator for entry as a
separate document; and

(2) Submit a bibliographic header for
the corrected version that identifies all
revisions to the corrected version.

(3) The LSS Administrator shall
ensure that the bibliographic header for
the original document specifies that a
corrected version is also in the Licensing
Support System.

(c)(1) A submitter shall submit any
revised pages of a document in the
Licensing Support System to the LSS

"Administrator for entry into the

Licensing Support System as & separate
document.

{2) The LSS Administrator shall
ensure that the bibliographic header for
the original document specifies that
revisions have been entered into the
Licensing Support System.

{d) Any document that has been
incorrectly excluded from the Licensing
Support System must be submitted to
the LSS Administrator by the potential
party. interested governmental
participant, or party responsible for the
submission of the document within two
days after its exclusion has been
identified unless some other time is
spproved by the Pre-License Application
Presiding Officer or the Presiding Officer
designated for the high-level waste
proceeding; provided, however, that the
time for submittal under this paragraph
will be stayed pending Officer action on
& motion to extend the time for
submittal

§2.1005 Exclusions.

The following material is excluded
from entry into the Licensing Support
System. either through initial entry
pursuant to § 2.1003 of this subpart, or
through derivative discovery pursuant to
§ 2.1019(i) of this subpart—

(a) Official notice materials:

April 30, 1992
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(b) Reference books and muxt books;

(c) Material pertaining exclusively:io
administration, such as materia) related
to budgets, financial management,
personnel, office space, general
distribution memoranda, or
procurement, except for the scope of
work on a procurement related to
repository siting, construction, or
operation, or to the transportation of
spent nuclear fuel or high-level waste;

{d) Press clippings and press releases;

(e) Junk mail;

(f) Preferences cited in contractor
reports that are readily available;

(g) Classified material subject to
Subpart | of this Part.

§2.1006 Privilege.

(a) Subject to the requirements in
§ 2.1003(d) of this subpart, the
traditional discovery privileges
recognized in NRC adjudicatory
proceedings and the exceptions from
disclosure in § 2.790 of :his part may be
asserted by potential parties, interested
governmental participants, and parties.
In addition to Federal agencies, the
deliberative process privilege may also
be asserted by State and local

|_government entities and Indian Tribes.

(b) Any document for which a claim of
privilege is asserted, but is denied in
whole or in part by the Pre-License
Application Presiding Officer or the
Presiding Officer, must e submitted by
the party, interested governmental
panicipant, or potential party that
asserted the claim to—

{1) The LSS Administrator for entry
into the Licensing Support System into
an open access file; or

(2) To the LSS Administrator or to the
Pre-License Application Presiding
Officer or to the Presiding Officer, for
entry into a Protective Urder file, if the
Pre-License Application Presiding
Officer or the Presiding Officer so
directs under § 2.1010{(b) or § 2.1018(c) of

|_this subpart.
™~ (c) Notwithstanding any availability

of the deliberative process privilege
under ph (a) of this section,
circula not otherwise
privileged shall be submitted for entry
into the Licensing Support System
pursuant to $§ 2.1003(a) and 2.1003(bj -
this subpart.

§2.1007 Access.

{a)(1) Terminals for access to full
headers for all documents in the
Licensing Support System during the
pre-license application phase, and
images of the non-privileged documents
of DOE. shall be provided at the
headquarters of DOE, and at all DOE
Local Public Document Rooms
esta;:lé;hed in }he vicinilty of the likely
candidate site for a geologic repository.

(2) Terminals for access to full
headers for all documents in the*
Licensing Support System during the
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pre-license application phase, and
.images of the non-privielged documents
-0f NRC. shall be provided at the
headquarters Public Document Room of
NRC, and at all NRC Local Public
Document Rooms established in the
vicinity of the likely candidate site for
geologic repository, and at the NRC
Regional Offices, including the Uranium
Recovery Field Office in Denver,
Colorado.

{3} The access terminals specified i~
paragraphs (a)(1) and (a)(2) of this
section shall include terminals at Las
Vegas, Nevada; Reno, Nevada; Carson
City, Nevada; Nye County, Nevada; and
Lincoln County, Nevada.

{4} The headers specified in
paragraphs (a)(1) and (a)(2) of this
section shall be available at the same
time that those headers are made
available to the potenti